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STATEMENT OF THE CASE 

I. Nature of the Action and Relief Sought. 

In these consolidated petitions for review, petitioner WaterWatch of Oregon 

(WaterWatch) challenges two final orders in contested cases issued by respondent 

Oregon Water Resources Department (department). The orders approve respondent 

Bridge Creek Ranch’s (BCR) requests to create an additional point of diversion for 

three of its certificated water rights. These water rights allow BCR to divert water 

from Bridge Creek, a tributary of the John Day River, for irrigation and for storage 

in a reservoir for later irrigation. 

BCR’s existing point of diversion is located on federal land managed by the 

U.S. Bureau of Land Management (BLM). Under federal law, BCR may not divert 

water at that point of diversion when flows fall below 10 cubic feet per second 

(cfs) in Bridge Creek. This restriction protects flows for Middle Columbia River 

(MCR) steelhead, a fish species listed as threatened under the federal Endangered 

Species Act. The challenged orders would permit BCR to divert water from a new 

point of diversion located on BCR’s own land even when flows fall below 10 cfs in 

Bridge Creek, leading to lower flows and higher temperatures in Bridge Creek, 

which would be bad for steelhead. BCR intends to divert water in these low-flow 

circumstances at the new point of diversion. 
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WaterWatch, which has spent decades securing and protecting flows for fish 

and wildlife in Oregon’s rivers and streams, contends that the final orders are 

illegal in several respects and asks this court to set aside, modify, and/or remand 

the orders to the department and to order whatever other relief is necessary to 

address the department’s illegal actions. 

 

II. Nature of the Orders on Review. 

 The orders on review are final orders issued by the department under ORS 

540.530. 

 

III. Basis of the Court’s Jurisdiction. 

 This court has jurisdiction because these are petitions for review of final 

orders issued after a contested case. ORS 536.075(2); ORS 183.482. 

 

IV. Timeliness of Petition. 

 The challenged orders were issued on October 22, 2025. ER-140; ER-201. 

Both petitions for review were filed on December 15, 2025, and were thus timely 

filed. See ORS 183.482(1). 
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V. Basis of the Agency’s Power to Issue the Challenged Orders. 

 The Water Resources Commission has delegated to the department the 

authority to approve or deny “transfer” requests—i.e., requests to alter certain 

aspects of certificated water rights without losing priority of those rights. ORS 

540.510. This includes requests to “change * * * the point of diversion * * * of the 

water.” ORS 540.510(1)(a). 

 

VI. Questions Presented. 

1. Was it illegal for BCR to pay the department’s legal fees and the cost of 

the administrative law judge for the contested cases? 

2. Did the department err in concluding that the transfers will not lead to an 

“enlargement” of BCR’s water rights when the transfers will allow BCR 

to divert water in circumstances where it would have previously been 

illegal? 

3. Did the department err in approving an additional point of diversion for 

BCR under a statute that allows for a “change” in “the point of 

diversion?” 

4. Did the department err in concluding that the transfers will not “injure” 

an existing in-stream water right when the transfers will lead to that in-

stream water right receiving less water during low-flow periods? 
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5. In Case A189355, did the department err by approving BCR’s request to 

change the point of diversion for a right to store water when the 

applicable statute allows such changes only for water uses? 

 

SUMMARY OF THE ARGUMENT 

 BCR paid the department’s legal fees for the contested cases and the cost of 

the administrative law judge (ALJ) hearing the cases. The department cited ORS 

536.055 as authority for its agreement with BCR, but that statute does not allow a 

water-right applicant to jump to the front of the contested-case line by paying the 

department’s legal fees and the cost of an ALJ. These cases represent the first time 

in the 20+-year history of ORS 536.055 that the department has used the statute in 

this way. In addition to being unauthorized by statute, the agreement between BCR 

and the department created an impermissible appearance of bias. For these reasons, 

the court should set aside the challenged orders. 

 Even putting that aside, the orders are substantively flawed in several ways. 

First, the orders approve an unlawful “enlargement” of BCR’s water rights, 

because they will allow BCR to divert water from Bridge Creek when flows fall 

below 10 cfs, which it is legally prohibited from doing now. 

 Second, in issuing the orders, the department purported to exercise a power 

it does not possess: the power to authorize an additional point of diversion. The 
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relevant statutes allow the department to grant an applicant like BCR a “change” in 

“the point of diversion,” not an additional point of diversion. 

 Third, the orders will cause an in-stream water right—a water right held in 

trust for the benefit of the public—to be deprived of water that it would otherwise 

receive, thereby “injuring” that right. The department’s contrary “no-injury” 

conclusion rests on a misunderstanding of this court’s decision in Fort Klamath 

Critical Habitat Landowners, Inc. v. Woodcock, 334 Or App 509, 557 P3d 543 

(2024), rev den, 373 Or 282 (2025). To the extent that the department correctly 

applied Woodcock, the decision in Woodcock itself reflects an incorrect 

understanding of “injury,” and this court should depart from it. Because the orders 

will “injure” an existing water right, the orders must be set aside. 

 Finally, the order challenged in Case A189355 is unlawful because it 

approves an additional point of diversion for a storage right rather than a right to 

use water. The transfer statutes do not allow such changes for storage rights. 

WaterWatch understands this argument is foreclosed by Bridge Creek Ranch, LLC 

v. Oregon Water Resources Department, 329 Or App 568, 541 P3d 920 (2023), but 

it seeks to preserve the issue for possible review by the Oregon Supreme Court. 
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STATEMENT OF FACTS 

I. Bridge Creek Background. 

A. Bridge Creek and Middle Columbia River Steelhead. 

 Bridge Creek is a tributary of the John Day River. See ER-105 (map of the 

relevant area). It flows past the Painted Hills Unit of the John Day Fossil Beds 

National Monument before meeting Bear Creek, then continues north-northwest 

until it meets the John Day. Id. Bridge Creek is designated critical habitat for MCR 

steelhead, a fish species listed as threatened under the federal Endangered Species 

Act (ESA). See 70 Fed Reg 52,630 (Sept 2, 2005). 

 Low flows and resultant high water temperatures in Bridge Creek are a big 

problem for MCR steelhead. ER-19; ER-123. According to the National Marine 

Fisheries Service (NMFS), the federal agency that administers the ESA for 

seagoing species like MCR steelhead, “[t]he ability of critical habitat in [Bridge 

Creek] to support recovery of MCR steelhead is primarily limited by low flows and 

high water temperatures resulting from irrigation and livestock grazing in the 

subbasin.” NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion for 

the Bridge Creek Ranch Diversion, Wheeler County, Oregon at 3, available at 

https://doi.org/10.25923/gdga-7181. 

 When flows fall below 10 cfs in Bridge Creek—which happens nearly every 

summer, ER-79–80; ER-123–24—temperatures in Bridge Creek regularly exceed 
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25 °C, ER-123. Juvenile steelhead cannot survive in temperatures that high. ER-

123. 

B. Efforts to Address Flow and Temperature Issues in Bridge Creek. 
 

 There have been substantial efforts at both the federal and state levels to 

address the flow and temperature issues in Bridge Creek. One key effort at the 

federal level involves BLM, the federal agency that manages much of the land in 

the Bridge Creek watershed. In 2015, BLM adopted a resource management plan 

governing its administration of over 450,000 acres of federal land in Oregon. See 

ER-12–15 (excerpts from resource management plan). As part of that plan, BLM 

committed to “[c]ease water withdrawal from stream channels when stream flows 

drop below 10 [cfs]” in Bridge Creek, with certain limited exceptions. ER-15. 

BLM also committed to “[r]equir[ing] rights-of-way to convey surface or ground 

water across BLM land,” again with certain limited exceptions. Id. Under the 

resource management plan, any rights-of-way to facilitate diversion of water from 

Bridge Creek must include the 10 cfs restriction. ER-94–95; ER-118. 

 At the state level, the department has secured an in-stream water right in 

Bridge Creek to protect flows “for the purpose of supporting aquatic life and 

minimizing pollution.” ER-2. An in-stream water right is “a water right held in 

trust by the [department] for the benefit of the people of the State of Oregon to 

maintain water in-stream for public use.” ORS 537.332(3). The in-stream water 
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right in Bridge Creek (reflected in Certificate 59780) protects 6 cfs of flow from 

July 16 through October 31, a period that includes the hottest part the summer, 

when flows are typically the lowest. ER-2; ER-79–80. At other times of the year, 

more flow is protected—40 cfs from the middle of February through the end of 

May, 25 cfs during June, and 15 cfs during the first half of July. ER-2. The in-

stream right protects flows in Bridge Creek from where it joins Bear Creek 

downstream to where it joins the John Day River. Id. 

 

II. Bridge Creek Ranch’s Efforts to Add a New Point of Diversion. 

A. Bridge Creek Ranch’s Operations. 

 BCR runs an agricultural operation just north of the Painted Hills Unit of the 

John Day Fossil Beds National Monument. ER-117. After flowing past the Painted 

Hills Unit, Bridge Creek flows north-northwest through BCR’s property. ER-105. 

 BCR diverts water from Bridge Creek under several different certificated 

water rights.1 BCR diverts water for irrigation use under Certificates 13593 and 

96311 and diverts water for storage under Certificate 68533. ER-180. The water 

diverted for storage is stored in the Painted Hills Reservoir and later withdrawn for 

irrigation use. ER-179. All three of these water-right certificates share a point of 

 
 1 A water-right certificate reflects the fact that the holder of the certificate 
has a “vested” or “perfected” water right. Bridge Creek Ranch, 329 Or App at 576. 
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diversion—the place where water is taken out of Bridge Creek—located on federal 

land managed by BLM. ER-180. That point of diversion is sometimes called the 

“Section 6” diversion in reference to the legal description of its location. ER-90; 

ER-180. Under the two direct irrigation certificates, BCR is allowed to divert 

around 2.4 cfs from the Section 6 diversion in the late summer, ER-117, though it 

does not always divert the maximum amount, ER-118. 

 All of these certificated water rights are “senior” to the in-stream right in 

Bridge Creek. See ER-149. This means that, in the event there is not enough water 

to satisfy both BCR’s water rights and the in-stream right, BCR’s rights have 

“priority.” See generally E. Valley Water Dist. v. Or. Water Res. Comm’n, 374 Or 

148, 155–57, 574 P3d 453 (2025) (describing the prior appropriation doctrine). 

B. BLM Enforces Federal Restrictions Against BCR. 

 In 2019, BLM and BCR began having discussions about the latter’s use of 

the Section 6 diversion. ER-118. BLM informed BCR that it needed a right-of-way 

to continue using the Section 6 diversion and requested that BCR apply for one. 

Id.; see also ER-93–94. BLM also informed BCR that the right-of-way, once 

issued, would prohibit BCR from diverting water from Bridge Creek at the Section 

6 diversion when flows in Bridge Creek fell below 10 cfs. ER-118. 
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 In May 2021, soon after the start of the irrigation season, BLM issued a 

trespass notice to BCR for its unauthorized use of the Section 6 diversion.2 ER-23–

24. According to BLM, it was “important [to] * * * move quickly to stop the 

unauthorized use[], as continued unrestricted use of the [Section 6 diversion] that 

draws instream flow below 10 [cfs] jeopardizes * * * [MCR] steelhead and other 

sensitive species.” ER-21 (early alert preceding trespass notice). 

 Following receipt of the trespass notice, BCR submitted the fees necessary 

for BLM to process a right-of-way application, and BLM issued a right-of-way to 

BCR in September 2021. ER-34. BLM issued a three-year non-renewable right-of-

way—rather than a longer term or renewable right-of-way—because doing so 

better suited BCR’s needs. ER-119. However, BLM would have considered an 

application for a longer term or renewable right-of-way from BCR. ER-100. 

Consistent with BLM’s resource management plan, the right-of-way included a 

stipulation that “[n]o water may be diverted when the stream flow drops below 10 

cfs in Bridge Creek.” ER-32. In accordance with that restriction, BCR has ceased 

diverting water at the Section 6 diversion when flows fall below 10 cfs in Bridge 

Creek. ER-120. 

 
 2 Using the Section 6 diversion without a right-of-way from BLM constitutes 
trespass under federal law. See 43 CFR § 2808.10(a). Using the diversion “in a 
way that is beyond the scope and terms and conditions” of a valid right-of-way is 
also trespass. Id. 
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C. BCR Files Transfer Applications. 

 Apparently unhappy with the 10 cfs limitation at the Section 6 diversion, 

BCR filed a transfer application with the department in December 2021 to use a 

new point of diversion located on BCR’s own land to divert water for its storage 

right (Certificate 68533).3 ER-41; see also ER-16 (BCR describing its position on 

the 10 cfs limitation); ER-101–02 (BLM official discussing BCR’s position). 

Because this new point of diversion would not be located on BLM land, federal 

law would not restrict BCR from diverting water at the new point of diversion 

when flows fall below 10 cfs in Bridge Creek. Like the Section 6 diversion, the 

proposed new point of diversion is upstream of the reach of Bridge Creek protected 

by the in-stream water right. ER-105. 

 The department refused to process BCR’s application, concluding that it 

lacked authority to allow a change in the point of diversion of a certificated storage 

right. Bridge Creek Ranch, 329 Or App at 571. In response, BCR brought a 

mandamus action to compel the department to process its application. Id. The 

circuit court ruled in favor of BCR, and this court affirmed, albeit based on 

 
 3 Generally speaking, a water-right certificate specifies where the holder 
may divert water from its natural course (i.e., the point of diversion), and the 
holder must apply to the department for a “transfer” if they wish to use a different 
point of diversion. See Huff v. Bretz, 285 Or 507, 518, 592 P2d 204 (1979) (“a 
person shall not change his point of diversion unless he files * * * an application 
and complies with the procedures set forth” in statute). 
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“slightly different reasoning from that of the trial court. Id. at 570. This court held 

that, although “the storage of water in and of itself is not a ‘use’ of water, when 

considered in the context of [a] secondary permit [to use stored water], it can 

represent a water use subject to transfer.” Id. at 587. WaterWatch filed an amicus 

brief in support of the department in that case. 

 In accordance with the circuit court’s order, the department began 

processing BCR’s application, as well as a second application seeking to use the 

new point of diversion on private land for BCR’s direct-irrigation rights 

(Certificates 13593 and 96311). ER-42; ER-51–52. Both applications sought to 

authorize the use of the new point of diversion in addition to the Section 6 

diversion, not instead of the Section 6 diversion. ER-120; ER-182. 

 

III. The Present Dispute. 

A. The Department Issues Preliminary Determinations. 

 In September 2023, the department issued a preliminary determination 

proposing to approve BCR’s application to add a new point of diversion for its 

storage right (Application T-14170). ER-41–45. The department later issued a 

similar preliminary determination for BCR’s application for its direct irrigation 

rights (Application T-14158). ER-51–57. WaterWatch timely protested both 

applications. ER-46–50 (T-14170); ER-58–62 (T-14158). 
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B. The Department’s Contested Case Backlog. 

 At the time WaterWatch protested BCR’s applications, the relevant statute 

required the department to “hold a hearing” on any protested application—i.e., 

refer the application for a contested-case hearing. ORS 540.520(7) (2023).4 A 

contested-case hearing for a water-right transfer must be presided over by an ALJ 

from the Office of Administrative Hearings (OAH), ORS 183.635, and the 

department must use lawyers from the Oregon Department of Justice (DOJ) to 

provide full legal representation in a contested case, see ORS 180.220; ORS 

183.452. See also Frohnmayer v. State Accident Ins. Fund Corp., 294 Or 570, 

585–87, 660 P2d 1061 (1983) (discussing the general bar on an agency’s ability to 

retain outside counsel). The department must pay for both the ALJ hearing the 

contested case and the DOJ lawyer(s) providing legal representation to the 

department. See ER-65 (email from the department to BCR explaining costs 

associated with contested-case hearings). 

 Partly due to the expense associated with paying ALJs and DOJ lawyers, the 

department has accumulated a large backlog of protested applications awaiting 

contested-case hearings. See App-1–2 (letter from Oregon legislators to the Joint 

Committee on Ways and Means); ER-65 (“lack of resources to pay the DOJ and 

OAH costs associated with providing hearings is one of the main obstacles to [the 

 
 4 The statute has since been amended. See Or Laws 2025, ch 575, § 20a. 
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department] referring more protested applications for hearings more quickly”). In 

recent years, the department has “only been able to move 1-2 cases per biennium to 

a [contested-case] hearing.” ER-38. Much of this backlog is the result of third 

parties protesting applications for new in-stream water rights. ER-39; App-1. 

C. The Department and Bridge Creek Ranch Enter into an 
Agreement to Expedite the Contested Cases. 
 

 In June 2024, a few months after WaterWatch filed its protests, Mike Freese, 

a lobbyist for BCR, reached out to the department to inquire about expediting the 

referral of BCR’s protested applications. ER-70. Freese asked if the department 

had “an option for an applicant to help defray some of the costs” of a contested 

case. Id. After some back-and-forth, a representative from the department wrote 

the following to Freese:  

“In the past we have not used our reimbursement authority [under ORS 
536.055] for protests. We are currently investigating the possibility of 
using RA for protests, but at this point in time it is not an option that 
we are currently offering. 
 
In practice, it is likely that the Department would need to use the 
reimbursement authority not just for referral, but also for costs 
associated with the protest/OAH/DOJ/staff time, as resources to pay for 
OAH and DOJ is often the limiting factor for moving cases through the 
process.” 
 

ER-68–69. 

 Freese responded to this with a lengthy email arguing that, in his view, ORS 

536.055 authorized the department to enter into an agreement with BCR by which 
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the latter would pay all of the department’s contested-case-related expenses, 

including “DOJ and OAH staff time.” ER-66–68. Freese complained that, absent 

such an agreement, BCR would be “held hostage by [department] inaction.” ER-

66. Freese copied Representative Mark Owens, the co-chair of the House 

Committee on Agriculture, Natural Resources, Land Use, and Water. Id. 

 Two days later, the department’s Protest Program Coordinator responded to 

Freese with an email stating that the department had reached a “preliminary 

conclusion” that “ORS 536.055 likely allow[ed]” it “to provide a contested case 

hearing on a protested application on an expedited basis in exchange for a 

voluntary agreement by an applicant or other party to reimburse [the department] 

for the cost of providing the hearing,” including “the cost of [DOJ] attorneys 

representing [the department] in the hearing[] and * * * the cost of paying [OAH] 

for the time of the [ALJ] and other staff that conduct the hearing.” ER-65. The 

email to Freese reiterated that the department “ha[d] not used reimbursement 

authority for protests in the past.” ER-65–66. According to internal emails, the 

department viewed BCR’s applications as a “test case” for using ORS 536.055 in 

this novel way. ER-72. 

 Ultimately, the department and BCR entered into an agreement 

(Reimbursement Agreement) by which BCR agreed to pay “[t]he full cost of time 

and materials expended by [DOJ] and [OAH] from the referral of [BCR’s protested 
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applications] to the OAH until the issuance of final orders.” ER-74–76. The 

department estimated that this would cost $133,000. ER-74. When BCR sent the 

first check to the department under the Reimbursement Agreement, the department 

had trouble processing it, because it had no protocol for how to deal with such 

payments, having never used ORS 536.055 in this way. ER-77–78. 

D. The Contested Case Proceedings. 

 After executing the Reimbursement Agreement, the department quickly 

referred BCR’s applications for contested-case hearings, even while applications 

filed much earlier awaited referral. ER-113. In November 2024, BCR filed a 

motion for summary determination as to certain issues. ER-114. While that motion 

was pending, WaterWatch learned about the Reimbursement Agreement through 

discovery. ER-81–82. WaterWatch then filed a motion to deny the transfer 

applications or else return the applications to the contested-case queue for referral 

in the normal course. Id. The ALJ denied WaterWatch’s motion, finding that the 

issue of whether the Reimbursement Agreement was authorized by ORS 536.055 

was “beyond the scope of the ALJ’s jurisdiction,” ER-86, and that there was no 

showing of actual bias created by the Reimbursement Agreement, ER-86–88. 

 Around the same time, the ALJ granted in part and denied in part BCR’s 

motion for a summary determination. ER-114. On the issue of whether the 

transfers would “injure” the in-stream water right in Bridge Creek (Certificate 
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59780), the ALJ ruled that BCR was entitled to a favorable determination as a 

matter of law. ER-154–57. The ALJ also granted BCR’s motion as to the 

“change/addition” issue and the issue of whether BCR could use the transfer 

statutes to change the point of diversion for its storage right. ER-157–60. The ALJ 

denied BCR’s motion as to the “enlargement” issue. ER-151–52. 

 Following two days of hearings in February 2025 and post-hearing briefing, 

the ALJ issued proposed orders granting BCR’s two applications. ER-115; ER-

177. On the “enlargement” issue, the ALJ rejected WaterWatch’s arguments. ER-

129–31. The parties then filed exceptions to the proposed orders. ER-106–08 (T-

14158); ER-109–12 (T-14170). In its exceptions, WaterWatch again raised the 

issue of the legality of the Reimbursement Agreement. ER-106–07. The 

department did not address this issue in the final orders, thereby denying the 

exceptions based on this issue. ER-133–34. On October 22, 2025, the department 

issued final orders approving BCR’s transfer applications. 

 

FIRST ASSIGNMENT OF ERROR 

 The department erred in denying WaterWatch’s motion to deny BCR’s 

transfer applications or return the contested cases to the department due to the 

illegal Reimbursement Agreement. 
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I. Preservation of Error. 

WaterWatch moved to deny BCR’s applications or return the contested 

cases to the department in a motion filed on December 31, 2024. ER-81–82. 

WaterWatch raised the issue of the illegality of the Reimbursement Agreement 

again in its exceptions to the proposed orders. ER-106–07; ER-109–10. 

 

II. Standard of Review. 

The interpretation of ORS 536.055 is a question of statutory construction. 

Because the relevant terms in ORS 536.055 are either “exact” or “inexact” terms, 

the department’s interpretation of the statute is owed no deference. Coos 

Waterkeeper v. Port of Coos Bay, 363 Or 354, 360–61, 423 P3d 60 (2018). 

 

III. Argument.   

Prior to the contested cases leading to the orders on review here, the 

department had never invoked ORS 536.055 to allow an applicant to pay for the 

DOJ lawyers representing the department in a contested case and the cost of the 

ALJ hearing the case. When first approached by BCR about the possibility of using 

ORS 536.055 in this way, the department stated that it was “not an option that we 

are currently offering.” There is a good reason why the department had never 

offered that option in the past: ORS 536.055 does not allow an applicant to pay the 
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department’s legal fees in a contested case or the cost of an ALJ. For that reason, 

the Reimbursement Agreement is illegal. Moreover, the Reimbursement 

Agreement created an impermissible appearance of bias on the part of the ALJ. For 

these reasons, the orders resulting from the contested cases must be set aside. 

A. The Reimbursement Agreement Is Illegal. 

1. The Agreement Was Not Authorized by ORS 536.055. 

In interpreting ORS 536.055, the court’s “‘paramount goal’ is to ascertain 

the intent of the legislature that enacted” the staute, which is “determine[d] * * * 

by examining the text, in context, as well as legislative history ‘where that 

legislative history appears useful to the court’s analysis.’” Marshall v. 

PricewaterhouseCoopers, LLP, 371 Or 536, 540, 539 P3d 766 (2023) (quoting 

State v. Gaines, 346 Or 160, 171–72, 206 P3d 1042 (2009)). The text and 

legislative history of ORS 536.055 make clear that it does not allow an applicant to 

obtain a faster contested-case hearing by paying the department’s legal fees or the 

cost of the ALJ overseeing the hearing. 

ORS 536.055 allows the department to “enter into an agreement that sets 

fees to be paid to the department for the purpose of enabling the department to 

expedite or enhance the regulatory process to provide services voluntarily 

requested under the agreement.” ORS 536.055(1).5 “Pursuant to the agreement, the 

 
 5 ORS 536.055 is set out in full in the appendix. See App-6. 
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department may hire additional temporary staff members, contract for services or 

provide additional services to the person that are within the authority of the 

department to provide.” Id. The statute lists “the processing and review of * * * 

[w]ater right exchanges and transfers” as among the “services” that the department 

may provide through these agreements. ORS 536.055(6)(b). 

ORS 536.055 does not mention “legal fees” or “legal expenses” at all. This 

is significant because the legislature says so explicitly when it wants to allow (or 

require) an applicant to pay an agency’s legal fees, and it tends to list those fees as 

distinct from application-processing expenses. For instance, ORS 469.421(1) 

provides that certain applicants for energy facility site certificates must pay “all 

expenses” related to their applications and then lists several different types of 

expenses, including “[l]egal expenses” and “[e]xpenses incurred in processing and 

evaluating the application.” Similarly, ORS 517.973(3) requires applicants for 

mining operation permits to “pay all expenses incurred by the department and the 

permitting and cooperating agencies related to the consolidated application 

process,” which “may include legal expenses” as well as “expenses incurred in 

processing and evaluating the consolidated application.” See also ORS 468.065(3) 

(referring to “legal expenses” and separately to “expenses incurred in evaluating 

the project”). 
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Unlike the statutes discussed above, ORS 536.055 mentions only the 

“processing and review” of certain types of water-right applications. ORS 

536.055(6). The legislature clearly knows how to distinguish an agency’s legal fees 

from the costs associated with the agency’s “processing” or “evaluation” of an 

application, so ORS 536.055’s omission of any reference to legal fees strongly 

implies that such fees are outside the scope of what the department may recover 

from an applicant under the statute. See Progressive Universal Ins. Co. v. Voyles, 

337 Or App 381, 398, 563 P3d 371 (2025) (“Courts regularly observe that the 

legislature knows how to use different language when it intends to evoke different 

meanings.”), rev den, 373 Or 736. 

In addition, the language of ORS 536.055 is an extremely poor fit for an 

arrangement like the Reimbursement Agreement. The statute allows “the 

department” to provide expedited or enhanced services “to the person” paying the 

department for such services. ORS 536.055(1). But the services provided by DOJ 

lawyers are not provided to an applicant like BCR; rather, they are provided to the 

department, which is sometimes adverse to the applicant in the contested case. 

And the services provided by an ALJ from OAH are not provided by the 

department, whose own personnel are statutorily prohibited from providing such 

services. ORS 183.635(1), (4). To interpret ORS 536.055 as authorizing an 

arrangement like the one between the department and BCR, one must pretend that 
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DOJ lawyers representing the department are in fact “providing services” to an 

entirely different party and that the department, rather than OAH, is providing an 

ALJ. 

The legislative history of ORS 536.055 bolsters the conclusion that the 

Reimbursement Agreement is illegal. ORS 536.055 was intended to create “an 

additional transaction processing pipeline” for those willing and able to pay for 

expedited services. Audio Recording, House Water Committee, HB 2551, Mar 6, 

2033, at 1:02:30 (statement of Kristina McNitt from the Oregon Water Resources 

Congress); see also App-3–5 (written testimony by the department in support of 

the law).6 The statute envisions the department “hir[ing] additional temporary staff 

members” or “contract[ing] for services” to process applications in the expedited 

pipeline. ORS 536.055(1); see also Audio Recording, House Water Committee, 

HB 2551, Mar 6, 2003, at 1:21:44 (statement of department representative Adam 

Sussman) (discussing how the department would use contractors or temporary staff 

to process applications in the expedited queue). DOJ personnel providing legal 

representation to the department and an ALJ from OAH hearing a contested case 

are nothing like temporary staff or contractors, because they are not under the 

 
 6 The audio recording of the March 6, 2003 House Water Committee hearing 
can be found at the following address: 
https://records.sos.state.or.us/ORSOSCMSearch/Search/SearchDetail.aspx?uri=41
74080 
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control of the department—indeed, they perform functions that department 

personnel are generally statutorily prohibited from performing. See supra. 

Moreover, the pool of available DOJ lawyers and ALJs from OAH is 

limited, and the department cannot add to that pool by hiring “temporary lawyers” 

or “contract ALJs” to work on contested cases. See supra p. 13 (discussing how the 

department must use ALJs from OAH and lawyers from DOJ in contested cases). 

What this means is the department cannot set up a parallel expedited contested-

case pipeline; there is just one pipeline. Given that, allowing a class of applicants 

to expedite their cases necessarily lets them “jump the line” to the detriment of 

other applicants. The legislature clearly did not intend such a result. See Audio 

Recording, House Water Committee, HB 2551, Mar 6, 2003, at 1:19:35 (statement 

of department representative Adam Sussman) (“[T]his receipts authority * * * will 

not distract us from the work that we’re doing to attack the workloads under * * * 

the folks in the normal line.”); id. at 1:20:20 (statement of Rep. Mike Schaufler) 

(“Well, I’m completely satisfied that the regular, normal lines will be taken care 

of.”).  

The Reimbursement Agreement was not authorized by ORS 536.055 and is 

illegal, and the orders resulting from the contested cases funded by the agreement 

should be set aside. Cf. West Linn Corp. Park, L.L.C. v. City of West Linn, 349 Or 

58, 96, 240 P3d 29 (2010) (“When a governmental entity’s power is conferred by 
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statute, actions outside the scope of that power are ‘extra statutory’ and therefore 

ultra vires.”). 

2. The Reimbursement Agreement Created an Unacceptable 
Appearance of Bias. 

In addition to being unauthorized by statute, the Reimbursement Agreement 

created an impermissible appearance of bias on the part of the ALJ holding the 

contested-case hearing. “[N]ot only the fact but also the appearance of impartiality 

are the very currency of judicial legitimacy.” In re Conduct of Schenck, 318 Or 

402, 407, 870 P2d 185 (1994). An appearance of bias precludes a judicial or quasi-

judicial officer from presiding over a case and can even violate due-process 

principles. See State v. Langley, 363 Or 482, 502–08, 424 P3d 688 (2018) 

(analyzing a claimed appearance of bias under both the Oregon Code of Judicial 

Conduct and due-process principles), adh’d to as modified on recons, 365 Or 418 

(2019); State v. Garza, 125 Or App 385, 388–89, 865 P2d 463 (1993) (“to ensure 

due process, a judge’s actual or apparent bias must by necessity result in 

disqualification”) (emphasis in original), rev den, 319 Or 81 (1994); OAR 471-

060-0005(2)(b) (providing that “good cause” exists to change an ALJ if there “is 

any reason why [the ALJ’s] impartiality might reasonably be questioned”). 
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Here, the Reimbursement Agreement created an unacceptable appearance of 

bias. Indeed, the agreement may have even crossed the due-process line.7 See 

Langley, 363 Or at 505 (discussing “cases in which a judge’s financial interest in 

the outcome of a matter * * * required recusal based on the perception that those 

interests might tempt the judge to skew the outcome of a case for one party or the 

other”). To an outside observer, the scene looked like this: a private party to an 

adversarial proceeding effectively paying the quasi-judicial officer presiding over 

their case, with the officer fully aware that the party—and not the opposing 

party—was paying. It is not difficult to see how such an observer might question 

the ALJ’s ability to remain impartial. 

In refusing to deny BCR’s applications or return the contested cases to the 

agency, the ALJ relied on two cases for the proposition that WaterWatch needed to 

show actual bias, not just an appearance of bias. ER-88. This was legal error. 

Crucially, neither of those cases involved an allegation of an appearance of bias on 

the part of an ALJ from OAH. See W.A.S. v. Teacher Standards & Practices 

 
 7 The fact that the Reimbursement Agreement may have facilitated a due-
process violation further supports petitioner’s interpretation of ORS 536.055. 
“When confronted with competing, reasonable constructions of a statute, and there 
is even a tenable argument that one of them would render the statute 
unconstitutional, [courts] generally favor the other construction.” Pete’s Mountain 
Homeowners Ass’n v. Or. Water Res. Dep’t, 236 Or App 507, 522, 238 P3d 395 
(2010). Here, there is a “tenable argument” that the department’s reading of ORS 
536.055 would violate due process by allowing one party to a contested case to 
effectively pay the salary of the presiding ALJ. 
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Comm’n, 314 Or App 274, 277, 499 P3d 105 (2021) (“Petitioner does not argue 

bias on the part of * * * the [ALJ] who initially heard the case.”); Shicor v. Bd. of 

Speech Language Pathology & Audiology, 291 Or App 369, 374–75, 420 P3d 638 

(2018) (analyzing a claim of bias on the part of the agency, not the ALJ). An ALJ, 

like a judge on a court, is supposed to avoid even the appearance of bias. Compare 

OAR 471-060-0005(2)(b) (ALJs), with OCJC 3.10(A) (judges). 

B. The Court Should Set Aside the Orders and Send BCR’s 
Applications Back to the Department. 

This court has broad authority to fashion an appropriate remedy for the 

department’s violations of law. See ORS 536.075(9) (“The court may affirm, 

reverse, modify or supplement the order appealed from, and make such disposition 

of the case as the court determines to be appropriate.”); ORS 183.486(1) (“The 

reviewing court’s decision * * * shall provide whatever relief is appropriate 

irrespective of the original form of the petition.”). The court should set aside the 

challenged orders and return BCR’s transfer applications to the department for 

future referral to an ALJ who has not had their costs paid by BCR. 

 

SECOND ASSIGNMENT OF ERROR 

 The department incorrectly concluded that the transfers will not cause 

“enlargement” of BCR’s water rights. 
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I. Preservation of Error. 

WaterWatch raised the “enlargement” issue at several different points during 

the proceedings, including during the contested case and in exceptions to the ALJ’s 

proposed orders. See ER-108 (exceptions); ER-129–31 (portion of final order 

discussing WaterWatch’s “enlargement” argument). 

 

II. Standard of Review. 

This assignment of error raises a question of the correct interpretation of one 

of the department’s regulations. When reviewing an agency’s interpretation of its 

own regulations, a “court ordinarily defers to [the] agency’s interpretation * * * if 

that interpretation is a plausible one and otherwise consistent with the law.” Oil 

Re-Refining Co. v. Env’t Quality Comm’n, 361 Or 1, 11, 388 P3d 1071 (2017). An 

interpretation is “plausible” if “it is not ‘inconsistent with the wording of the rule 

itself, or with the rule’s context, or with any other source of law.’” Noble v. Dep’t 

of Fish & Wildlife, 355 Or 435, 448–49, 326 P3d 589 (2014) (quoting Don’t Waste 

Or. Cmte. v. Energy Facility Siting Council, 320 Or 132, 142, 881 P2d 119 

(1994)). 
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III. Argument. 

A. The Department’s Conclusion that the Transfers Will Not Result 
in “Enlargement” of BCR’s Water Rights Is Based on a 
Misinterpretation of the Department’s Own Rules. 

In order to approve a transfer request, the department must find that the 

transfer will “not result in enlargement” of the transferred water right. OAR 690-

380-5000(1)(e). “Enlargement” of a water right is defined to include “[d]iverting 

more water at the new point of diversion or appropriation than is legally available 

to that right at the original point of diversion or appropriation.” OAR 690-380-

0100(2)(d).8 BCR will be able to, and intends to, divert water at its new point of 

diversion even when flows fall below 10 cfs in Bridge Creek. ER-120. Diverting 

water under those low-flow circumstances at its old point of diversion would 

violate the BLM right-of-way and therefore federal law. Thus, the transfers will 

 
 8 In its entirety, OAR 690-380-0100(2) reads: 
 
“‘Enlargement’ means an expansion of a water right and includes, but is not 
limited to: 
 

(a) Using a greater rate or duty of water per acre than currently allowed 
under a right; 

(b) Increasing the acreage irrigated under a right; 
(c) Failing to keep the original place of use from receiving water from the 

same source; or 
(d) Diverting more water at the new point of diversion or appropriation than 

is legally available to that right at the original point of diversion or 
appropriation.” 

 
OAR 690-380-0100 was amended in 2026, but this provision was not affected. 
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result in BCR diverting more water during low-flow periods than it legally could 

have diverted at its old point of diversion. That meets the definition of 

“enlargement” under any sensible interpretation of “legally available.” 

Despite this, the department concluded that the transfers will not result in 

“enlargement” of BCR’s water rights. This conclusion rests on the department’s 

idiosyncratic interpretation of the phrase “legally available” to mean legally 

available under the department’s “statutes and rules and the terms of the 

certificated water right at issue, without regard to * * * federal law.” ER-130. 

Under this interpretation, the 10 cfs restriction imposed by federal law does not 

count for purposes of the enlargement analysis. 

The department’s interpretation of “legally available” in OAR 690-380-

0100(2)(d) is not a plausible one, because it is “inconsistent with the wording of 

the rule itself.” Don’t Waste Or. Cmte., 320 Or at 142. When used without any 

qualification, the phrase “legally available” should be read to refer to both state 

and federal law. See State v. Ehrensing, 255 Or App 402, 415, 296 P3d 1279 

(2013) (interpreting the statutory phrase “lawfully entitled” to “encompass[] both 

state and federal law” due in large part to the phrase being “textually unqualified”). 

This makes sense given the Supremacy Clause of the U.S. Constitution, US Const, 

Art VI: when federal law forbids an activity that state law permits, state law is 
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preempted, and the activity is not legal. E.g., Emerald Steel Fabricators, Inc. v. 

Bureau of Labor & Indus., 348 Or 159, 176–78, 230 P3d 518 (2010).9 

In interpreting the phrase “legally available,” the department lumped 

together “third-party agreements” and “federal law.” E.g., ER-130. Even if the 

department is right that agreements with private third parties have no bearing on 

whether water is “legally available” for purposes of the enlargement analysis, that 

is not the situation presented here. The 10 cfs flow restriction is not a private 

agreement, nor is it a condition in a federal contract; it is a condition on BCR’s use 

of federal property. See 43 CFR § 2801.5 (“Right-of-way means the public lands 

that the BLM authorizes a holder to use or occupy under a particular grant or 

lease.”); see also ER-23–24 (trespass notice). Failing to adhere to that condition is 

not a breach of contract, but a violation of federal law subject to civil and even 

potentially criminal penalties. See 43 CFR § 2808.10(a) (defining trespass to 

include “using, occupying, developing, or subleasing the public lands or their 

resources * * * in a way that is beyond the scope and terms and conditions of your 

authorization”); id. § 2808.11 (setting out penalties for trespass). When flows fall 

below 10 cfs in Bridge Creek, it is illegal for BCR to divert water at its old point of 

 
 9 When state law conflicts with federal law, state law is unenforceable and 
without effect. Emerald Steel Fabricators, 348 Or at 178. Thus, when flows fall 
below 10 cfs in Bridge Creek, there is no water “legally available” to Bridge Creek 
Ranch even under Oregon law. 



 

 

31 

diversion, and there is thus no water “legally available” for BCR in those 

circumstances. 

The department’s interpretation of “legally available” is also inconsistent 

with the purpose of the “no-enlargement” rule. Enlargement is a major concern 

with transfers that facilitate an increase in the amount of water the transferor can 

divert. One of the examples of enlargement from the department’s Technical 

Operations Manual illustrates the problem: 

“Movement of a headgate downstream to a location at which more 
streamflow could be taken to satisfy the right. The Department will 
limit the amount of water that may be taken at the downstream location 
to that available at the original point of diversion and may require 
measurement at both locations to ensure that more water is not taken.” 
 

ER-5–6. 

This example and the situation here raise the same enlargement concern: that 

a transferor will be able to increase the amount of water they divert by changing 

their point of diversion. And yet, under the department’s interpretation of “legally 

available,” the situation here is not treated as enlargement, whereas the example 

from the department’s manual is treated as enlargement. This makes no sense. 

The department’s interpretation of “legally available” is inconsistent with 

the text and purpose of the department’s own rules, and is thus not entitled to 

deference. Under a correct interpretation of “legally available,” the challenged 

orders will lead to “enlargement” of BCR’s water rights. 
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B. The Court Should Reverse or Modify the Challenged Orders. 

 This error does not necessarily require reversal; the court can simply modify 

the final orders to protect against enlargement. See ORS 183.484(5)(a)(A) 

(providing that a court may “[s]et aside or modify [an] order” if it finds legal 

error). The orders should be modified to provide that the new certificates issued to 

BCR include a condition prohibiting diversion when flows in Bridge Creek fall 

below 10 cfs. 

 

THIRD ASSIGNMENT OF ERROR 

The department erred by approving an additional point of diversion—as 

opposed to a substitute or replacement point of diversion—for BCR’s water rights.  

 

I. Preservation of Error. 

WaterWatch raised this issue to the department at several points, including 

in its protests and its exceptions to the proposed orders. See ER-49, ER-61 

(protests); ER-108, ER-111–12 (exceptions). 

 

II. Standard of Review.  

Whether the department erred by approving an additional point of diversion 

for BCR’s water rights turns on the meaning of the term “change” (or the phrase 
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“change * * * the point of diversion”) in ORS 540.510(1)(a) and is thus a question 

of statutory interpretation. Because “change” (or “change the point of diversion”) 

is an exact or inexact term, this court “interpret[s] [its] meaning * * * anew, 

without deference to the agency’s interpretation.” Coos Waterkeeper, 363 Or at 

360. 

 

III. Argument. 

A. The Department Cannot Authorize an Additional Point of 
Diversion for BCR’s Water Rights. 

 The department may authorize the holder of a “water use subject to transfer” 

to “change the use and place of use, the point of diversion or the use of the water 

without losing priority of the right,” provided certain conditions are met. ORS 

540.510(1)(a). Here, BCR sought to use this transfer provision to add an additional 

point of diversion with the same priority date. The department interpreted ORS 

540.510(1)(a) to allow such an addition of a point of diversion, but its 

interpretation is incorrect: the department may authorize a “change” in “the point 

of diversion,” not the addition of a new point of diversion while retaining the 

existing point of diversion.10 

 
 10 In the proceedings below, WaterWatch also argued that allowing BCR to 
use an additional point of diversion amounted to an unlawful “enlargement” of its 
water rights. ER-131. 
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The key question here is whether a “change” in “the point of diversion” 

under ORS 540.510(1)(a) includes adding a new point of diversion while keeping 

the old point of diversion. Sometimes, “changing” something can include adding to 

it without removing any elements. For instance, if someone says they are going to 

“change their workout routine,” that could involve adding a new exercise to the 

routine without removing any exercises. Other times, however, “changing” 

something means swapping out one thing for another; when someone says they are 

going to “change a tire,” they’re not going to add a fifth tire to their car. 

As is usually the case with statutory terms and phrases, then, the meaning of 

“change * * * the point of diversion” depends on context. See, e.g., Kohring v. 

Ballard, 355 Or 297, 304, 325 P3d 717 (2014) (“[W]e examine word usage in 

context to determine which among competing definitions is the one that the 

legislature more likely intended.”). “A statute’s context includes * * * its 

immediate context—the phrase or sentence in which the term appears—and its 

broader context, which includes other statutes on the same subject.” Shepard Inv. 

Grp. LLC v. Ormandy, 371 Or 285, 290, 533 P3d 774 (2023). Both the “immediate 

context” and the “broader context” of the word “change” in ORS 540.510(1)(a) 

support petitioner’s interpretation. 

Beginning with the immediate context, the word “change” modifies the 

phrase “the point of diversion,” which refers to a singular point. Thus, ORS 
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540.510(1)(a) contemplates that a “water use subject to transfer” will have just one 

point of diversion that may be changed at a time through a transfer, which implies 

a substitution rather than an addition. 

The “broader context” surrounding ORS 540.510(1)(a) supports this 

conclusion. First, the transfer statutes consistently refer to “the point of diversion.” 

See, e.g., ORS 540.520(1)(a), ORS 540.520(4), ORS 540.532. This suggests that 

there is just one point of diversion that may be changed at a time, and that a 

“change” in that point of diversion involves a substitution, not an addition.11 

Second, the transfer statutes use other language that implies that a change in 

the point of diversion involves substitution, not addition. For instance, one recently 

repealed provision excused from certain notice requirements “a change in the point 

of diversion of less than one-fourth mile, and where there are no intervening 

 
 11 The cited portion of ORS 540.520(1)(a) was enacted alongside the 
relevant portion of ORS 540.510(1)(a) as part of the original Oregon Revised 
Statutes in 1953. See ORS 540.510 (1953); ORS 540.520(1) (1953). Accordingly, 
it is part of the context in which “change * * * the point of diversion” in ORS 
540.510(1)(a) must be construed. See Or Laws 1953, ch 3, § 3 (“all sections of the 
[ORS] as so enacted [in 1953] shall be considered to speak as of the same date”); 
Weldon v. Bd. of Licensed Prof. Counselors & Therapists, 353 Or 85, 95, 293 P3d 
1023 (2012) (“The context of a statute includes all provisions contained in the 
session law * * *.”). The other cited provisions are more recent, but these later-
enacted provisions are still relevant to the interpretation of ORS 540.510(1)(a), 
because they “demonstrat[e] consistency * * * in word usage over time as indirect 
evidence of what the enacting legislature most likely intended.” Halperin v. Pitts, 
352 Or 482, 490, 287 P3d 1069 (2012). 
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diversions between the old diversion of the applicant and the proposed new 

diversion.” ORS 540.520(5) (2023) (emphasis added).12 The use of “change” in 

conjunction with the descriptors “new” and “old” strongly suggests that “change” 

refers to substitution, not addition. (If someone told you they had “changed 

pharmacies” and then talked about their “new pharmacy” and their “old 

pharmacy,” you would be surprised to learn that they were still getting some 

prescriptions filled at their old pharmacy.) ORS 540.525(2) similarly refers to the 

“new point of diversion” and the “original point of diversion.” 

Finally, ORS 540.510(6) provides that when “government action results in 

or creates a reasonable expectation of a change in the surface level of a surface 

water source that impairs or threatens to impair access to a point of diversion,” a 

water-right holder “may change the point of diversion or add an additional point of 

diversion in accordance with the provisions of this section in lieu of complying 

with the requirements of ORS 540.520 and 540.530.” (Emphasis added.) 

The significance of this language is twofold. First, it demonstrates that the 

legislature knows how to provide for an “addition” of a point of diversion as 

opposed to a “change” in one. See Voyles, 337 Or App at 398 (“[T]he legislature 

 
 12 This provision was enacted alongside the relevant portion of ORS 
540.510(1)(a) in 1953. See ORS 540.520(2) (1953). It was in effect when the 
orders challenged in this case were issued, but has since been repealed. See Or 
Laws 2025, ch 575, § 20a. 
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knows how to use different language when it intends to evoke different 

meanings.”). Second, if a “change” in the point of diversion already included the 

addition of a new point of diversion, the phrase “or add an additional point of 

diversion” in ORS 540.510(6) would be entirely unnecessary. The court should not 

read the statute to produce such a result. See Matter of Compensation of Ward, 369 

Or 384, 394, 506 P3d 386 (2022) (“[T]his court will generally attempt to avoid a 

statutory construction that creates redundancy in the way that the statute is 

read.”).13 

Reading “change the point of diversion” in ORS 540.510(1)(a) in context 

leads to the conclusion that a water-right holder may substitute a new point of 

diversion for an old one under the statute, but may not add an additional point of 

diversion while retaining the old one. The department’s contrary conclusion 

represents an error of law. 

B. The Court Must Reverse the Orders. 

The challenged orders purport to exercise an authority that the department 

does not possess, so they should be reversed. See Richardson v. Or. Dep’t of 

Transp., Dep’t of Motor Vehicles, 253 Or App 456, 470, 292 P3d 557 (2012) 

 
 13 ORS 540.510(6) was not enacted until 1995, but it sheds light on the 
meaning of ORS 540.510(1)(a) by “demonstrating consistency * * * in word usage 
over time as indirect evidence of what the enacting legislature most likely 
intended.” Halperin, 352 Or at 490. 
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(concluding that reversal of an agency order was appropriate where the agency 

lacked authority to take the challenged action). 

 

FOURTH ASSIGNMENT OF ERROR 

The department erred by concluding that the transfers will not “injure” an in-

stream water right in Bridge Creek. 

 

I. Preservation of Error. 

WaterWatch raised this issue at several points during the proceedings. See 

ER-108 (exceptions to proposed order); ER-131–32 (portion of final order 

addressing this issue). 

 

II. Standard of Review. 

This assignment of error presents an issue of law concerning the meaning of 

the term “injury” in ORS 540.530(1)(a). Because “injury” is an exact or inexact 

term, this court must “interpret the meaning of [“injury”] anew, without deference 

to the agency’s interpretation.” Coos Waterkeeper, 363 Or at 360. 

To the extent that this assignment of error requires review of the 

department’s factual findings or its application of law to facts, this court “review[s] 

findings of fact for substantial evidence and the application of the law to the facts 
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for substantial reason.” Creekside Valley Farms, LLC v. Dep’t of Agric., 333 Or 

App 569, 574, 554 P3d 251 (2024). 

 

III. Argument. 

The transfers approved by the department will lead to an in-stream water 

right in Bridge Creek receiving less water than it has been receiving and would 

otherwise receive at low-flow times. This is an “injury” as that term is used in ORS 

540.530(1)(a) and related statutes. Despite this, the department, relying on an 

erroneous interpretation of “injury” drawn from this court’s opinion in Woodcock, 

concluded that the transfers will not injure the in-stream water right. As discussed 

below, Woodcock does not control this case; if it does, however, the court should 

depart from it.14 

 
 14 In the proceedings before the department, WaterWatch argued that the 
transfers would also injure several other water rights, including in-stream water 
rights on the John Day River. ER-131–32. WaterWatch focuses here on the in-
stream water right in Bridge Creek, because the department’s legal error as to the 
meaning of “injury” clearly made a difference in its assessment of injury to that 
water right. If the court agrees with WaterWatch on its legal argument, the 
department will have an opportunity to apply the correct definition of “injury” to 
these other water rights on remand. 
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A. The Department’s Conclusion that the Transfers Will Not 
“Injure” the In-Stream Water Right in Bridge Creek Rests on a 
Misinterpretation of What “Injury” Means. 

1. Under a Correct Interpretation of “Injury,” the Transfers Will 
Injure the In-Stream Water Right in Bridge Creek. 

For nearly 100 years, Oregon water law has contained a “no-injury” 

provision that generally prohibits transfers that would result in “injury” to existing 

water rights. See ORS 540.530(1)(a) (allowing a transfer to be authorized if it “can 

be effected without injury to existing water rights”); Or Laws 1927, ch 219, § 1 

(original “no-injury” provision). But the term “injury” (or “injure”) has been used 

by Oregon courts in the context of transfers for even longer than that—the “no-

injury rule” was established in the common law as early as the first decade of the 

last century. See, e.g., Williams v. Altnow, 51 Or 275, 302, 97 P 539 (1908) (on 

rehearing) (“An appropriator of water * * * may change the point of diversion or 

place of use, so long as he does not thereby injure or affect the rights of others 

* * *.”). “The modern statutory regime serves to formalize that common-law [no-

injury] principle.” WaterWatch of Or. v. Water Res. Dep’t, 369 Or 71, 85, 501 P3d 

507 (2021). Thus, “injury,” as used in ORS 540.530(1)(a), reflects the common-

law no-injury rule applied by Oregon courts for more than a century.15 

 
 15 The term “injury” for purposes of transfers is defined in a regulation. See 
OAR 690-380-0100(3). But because “injury” is an “exact term” or an “inexact 
term,” the department has “no latitude * * * to make its own legislative or policy 
decisions as to the coverage of the statute.” Springfield Educ. Ass’n v. Springfield 
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Under the no-injury rule, “[a]n appropriator of water * * * may change the 

point of diversion or place of use, so long as he does not thereby injure or affect 

the rights of others.” Williams, 51 Or at 302. Importantly, the no-injury rule 

protects appropriators who are junior to the transferor as well as appropriators who 

are senior to the transferor. See id. (“after the rights of subsequent appropriators 

have attached the prior appropriator cannot change or extend his use to their 

injury”); see also App-9 (Kinney water-law treatise from 1912 stating that “in 

general it may be said that any change for any purpose by one appropriator which 

injures the vested rights of others either prior or subsequent to the date of his right 

can not be made”). 

As one leading early 20th century treatise put it, “no general rule can be laid 

down which will govern every change attempted, but that whether the change 

should or should not be allowed is a question of fact and is to be determined from 

all the facts and circumstances surrounding each particular case.” App-10 (1912 

Kinney treatise). In other words, whether a particular transfer will result in “injury” 

is a fact-intensive inquiry not amenable to resolution through broad categorical 

rules. The best way to understand what “injury” means is to consider some of the 

classic examples of injurious changes. 

 
Sch. Dist. No. 19, 290 Or 217, 225, 621 P2d 547 (1980). To the extent that the 
department’s definition of “injury” is narrower than the statutory meaning, the 
regulatory definition is invalid. 
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Two related examples of “injury” stemming from a change in place of use 

were discussed in Hough v. Porter, 51 Or 318, 98 P 1083 (1909) (supplemental 

opinion): 

“[I]f by changing the place of use, when the water is needed by others, 
the quantity returning to the stream after changing the place of use as 
compared to its previous application is substantially diminished, or if, 
by reason of such change, the ‘run off’ reverts to the stream or channel 
below the point diverted by another, thereby reducing the supply at such 
point, it must necessarily operate to the injury of the rights of such other 
party, and the change must not be permitted.” 
 

51 Or at 438. The Colorado case of Bates v. Hall, 98 P 3 (Colo 1908) examined 

another classic example of a transfer that often causes injury: a senior appropriator 

moving their point of diversion from a location downstream of a junior 

appropriator’s point of diversion to a point upstream of the junior appropriator’s 

diversion. 98 P at 6–7. 

 In all of these examples, the transferor proposes to change an aspect of their 

vested water right in a manner that would deprive other appropriators (including 

junior appropriators) of water that they had previously been receiving and would 

continue to receive absent the transfer. Even though the transferor’s rights are 

senior to other appropriators’ rights, that seniority does not entitle the transferor to 

“change or extend his use to their injury.” Williams, 51 Or at 302. Whether the 

proposed change would lead to injury depends on what will happen in fact if the 

change is approved. See Hough, 51 Or at 438 (“if by changing the place of use 
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* * * the quantity returning to the stream after changing the place of use as 

compared to its previous application is substantially diminished * * *”) (emphasis 

added); see also App-10 (Kinney treatise). 

 Here, BCR’s use of its new point of diversion will lead to more frequent and 

severe instances of the downstream in-stream water right in Bridge Creek being 

denied water during low-flow periods. This is a matter of simple math. During the 

late summer, when flows are at their lowest, the in-stream right reflected in 

Certificate 59780 is entitled to 6 cfs of water. Even with the 10 cfs restriction on 

BCR, flows in Bridge Creek often fall to single digits during that time. Supra pp. 

6–7. If BCR diverts water at its new point of diversion when flows are already 

below 6 cfs, or if BCR’s diversion of water causes flows to drop below 6 cfs, the 

in-stream water right will receive less water than it would have received without 

the transfer, and less water than it is entitled to. That is enough to establish injury.16 

See Kerivan v. Water Res. Comm’n, 188 Or App 491, 499–500, 72 P3d 659 (2003) 

(“[P]etitioners’ amended petition and complaint alleges that, if the ‘in[-]stream 

water use continues, petitioners’ ability to withdraw water will be adversely 

 
 16 The transfers would also lead to injury during low-flow periods in other 
times of the year. For instance, in the first half of July, the in-stream water right in 
Bridge Creek is entitled to 15 cfs of water. If flows are below 10 cfs, then the right 
is already not receiving all the water to which it is entitled. The transfers would 
allow BCR to divert even more water out-of-stream, leading to the in-stream water 
right receiving even less of the water to which it is entitled 
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affected during low water periods.’ We conclude that that allegation asserts an 

injury * * *.”), rev den, 336 Or 376 (2004).17 

2. The Department’s Interpretation of “Injury” Is Wrong. 
 

 In reaching the opposite conclusion, the department relied on a very broad 

reading of Woodcock: the department read that case to stand for the general rule 

that “a junior or equal water right is not injured when a senior or equal water right 

is utilized to the fullest extent within the terms of the water right regardless of any 

historic lesser use of the water right.” ER-156. As the discussion above should 

make clear, that categorical rule is inconsistent with how “injury” has been 

understood by Oregon courts for more than a century. Whether a transfer will 

result in injury is a factual question; it is answered by comparing the current 

circumstances to the circumstances that will obtain after the transfer has been 

approved.18 Supra pp. 41–43. Under the department’s reading of Woodcock, in 

contrast, the facts don’t matter so long as the transferor stays within the “terms of 

 
 17 Kerivan addressed the meaning of “injury” in a precursor regulation to 
OAR 690-380-0100(3). See 188 Or App at 499–500. That regulation, like the 
current regulation, defines “injury” in a way that is perhaps too narrow relative to 
the statute/common law. So if the allegations in Kerivan were enough to establish 
injury under the regulation, they were enough to establish injury under the 
statute/common law. 
 
 18 One could also compare the circumstances if the transfer is granted to the 
circumstances if the transfer is denied. Here, that would lead to the same result. 
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the[ir] water right” following the change. This is true even if the transfer will lead 

to obvious deprivations of water for junior rights, as is the case here. 

 The department’s reading of Woodcock elevates the amount of water 

potentially available “on paper” above the amount of water that the transferor 

actually uses. This approach is inconsistent with a fundamental principle of 

Oregon water law: actual beneficial use, not the maximum amount of water an 

appropriator can use “on paper,” is the measure of a water right.19 See, e.g., Mann 

v. Parker, 48 Or 321, 323, 86 P 598 (1906) (“An appropriator of water acquires a 

right therein only to the extent to which it is applied to a beneficial use, and he 

cannot claim any more than is necessary for such purposes.”); see also ORS 

540.610(1) (“Beneficial use shall be the basis, the measure and the limit of all 

rights to the use of water in this state.”). In the context of transfers, this principle 

requires the department to measure “injury” by comparing the transferor’s actual 

use to the expected use after the proposed transfer. Under that analysis, allowing 

BCR to change its point of diversion will injure the in-stream water right reflected 

in Certificate 59780. 

 

 
 19 This principle is reflected in the certificates for BCR’s water rights: they 
specify that the “amount of water to which such right is entitled * * * is limited to 
an amount actually beneficially used * * *.” ER-1 (Certificate 13593); ER-36 
(Certificate 96311) (emphasis added for both); see also ER-3 (similar language in 
Certificate 68553). 
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3. Woodcock Does Not Control this Case. 
 

 Rather than being read to stand for a broad categorical rule that cannot be 

squared with fundamental tenets of Oregon water law, Woodcock should be read in 

light of its facts. See, e.g., Bramwell v. U.S. Fidelity & Guaranty Co., 269 US 483, 

489, 46 S Ct 176, 70 L Ed 368 (1926) (“It is a rule of universal application that 

general expressions used in a court’s opinion are to be taken in connection with the 

case under consideration.”). In Woodcock, the alleged injury was caused by 

regulation—that is, by a watermaster curtailing the petitioners’ exercise of their 

water rights. 334 Or App at 523–24. Woodcock’s seemingly broad statements must 

be read with that in mind. 

 Here, the injury is caused not by regulation, but by a physical reduction in 

available water. This case is thus not like Woodcock. In fact, it more closely 

resembles a classic example of an injurious change: a senior appropriator’s change 

in place of use from land upstream of a junior appropriator’s point of diversion to 

land downstream of that point of diversion. See Hough, 51 Or at 438 (describing 

such an injurious change). Such a change has a tendency to cause injury because it 

reduces the amount of water physically available to the junior appropriator by 

moving “return flows” to a point below the junior appropriator’s point of diversion. 

Id. The fact that the senior appropriator is doing nothing more than using its water 

right to its “fullest extent” does not mean that there is no injury.  
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B. If Necessary, the Court Should Depart from Woodcock. 

 As discussed above, Woodcock can be distinguished from this case. 

However, if the court agrees with the department that Woodcock controls here, 

WaterWatch respectfully asks the court to depart from Woodcock. Although this 

court “begin[s] with the assumption that issues considered in [its] prior cases are 

correctly decided,” it must be willing to reconsider prior decisions that are shown 

to be incorrect. Farmers Ins. Co. of Or. v. Mowry, 350 Or 686, 698, 261 P3d 1 

(2011). Read as broadly as the department reads it, the principle of law announced 

in Woodcock—that a “deprivation of water as a result of [a transferor’s] use of its 

full legal water right is simply a feature of the prior appropriation system [and] is 

not an ‘injury’ that is legally cognizable,” 334 Or App at 524—is incorrect. And 

because the Woodcock court was “not presented with * * * important argument[s]” 

regarding the meaning of “injury” and “failed to apply [the] usual framework for 

decision or adequately analyze the [injury] issue,” it is appropriate to depart from 

Woodcock. Mowry, 350 Or at 698. 

1. Read as Broadly as the Department Reads It, Woodcock Is Wrong. 

As discussed above, the common-law no-injury rule now codified at ORS 

540.530(1)(a) requires a factual inquiry into what will happen if a proposed 

transfer is approved—will the change cause junior rights to be deprived of water 

that they are now receiving and would otherwise continue to receive but for the 
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transfer? The department’s reading of Woodcock is inconsistent with that 

longstanding “no-injury” rule. See supra pp. 44–45 (discussing why the 

department’s interpretation of “injury” is wrong). So construed, Woodcock is 

plainly wrong. See State v. Civil, 283 Or App 395, 415–17, 388 P3d 1185 (2017) 

(discussing the “plainly wrong” standard). 

2. The Woodcock Court Was Not Presented with Important 
Arguments Regarding the Meaning of “Injury” and Did Not 
Adhere to the Usual Framework for Construing Statutes. 

In Woodcock, the petitioners did not point out the inconsistency of the 

department’s reading of “injury” with the common-law understanding of “injury,” 

nor did they cite the early 20th century cases and treatises making clear that 

“injury” is a fact-intensive inquiry. See App-12–15 (relevant portion of the 

petitioners’ reply brief in Woodcock). The respondents in Woodcock, meanwhile, 

relied heavily on the regulatory definition of “injury,” which is irrelevant given 

that “injury” is not a delegative term. See App-16–19 (department’s answering 

brief); App-20–25 (intervenor-respondent’s answering brief). 

Given the arguments it was presented with, it is perhaps not surprising that 

the Woodcock court did not conduct a thorough analysis of the meaning of “injury” 

that included an examination of the common-law history of the term. The 

statement from Woodcock relied on most heavily by the department—that an 

“alleged deprivation of water as a result of [a transferor’s] use of its full legal water 
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right * * * is not an ‘injury,’” Woodcock, 334 Or App at 524—was not followed by 

a citation to any statute, rule, or case. 

More fundamentally, the court in Woodcock did not engage in the ordinary 

statutory interpretation analysis. See Woodcock, 334 Or App at 522–24. Again, this 

is not surprising given the way the parties framed the issue, particularly their focus 

on the regulatory definition of “injury.” But “injury” is a nondelegative term meant 

to “formalize th[e] common-law [no-injury] principle,” WaterWatch of Or., 369 Or 

at 85, and, to properly interpret the term, the Woodcock court should have applied 

the usual statutory interpretation framework. The fact that it did not justifies 

departing from Woodcock. See Hostetter v. Bd. of Parole & Post-Prison 

Supervision, 255 Or App 328, 334–35, 296 P3d 664 (2013) (revisiting the holding 

of a prior decision where the court had not used the usual analytical framework and 

had not been presented with important arguments), rev den, 353 Or 747. 

3. Departing from Woodcock Would Not Be Disruptive. 

 A final consideration that weighs in favor of departing from Woodcock (or at 

least does not weigh against departing from it) is that Woodcock was decided just a 

few years ago. The major justifications for stare decisis are “[s]tability and 

predictability”—“individuals and institutions act in reliance on [judicial] decisions, 

and to frustrate reasonable expectations based on prior decisions creates the 

potential for uncertainty and unfairness.” Mowry, 350 Or at 698. Those concerns 
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are lessened when the precedent being challenged is recent, because there hasn’t 

been enough time for reliance interests to build up. See id. at 693 n.3 (discussing 

how the Oregon Supreme Court “has inquired into the age of the precedent at issue 

and the extent to which it had been relied upon in other cases” when determining 

whether to depart from an erroneous decision). This court should correct 

Woodcock now, before reliance interests have built up. 

C. The Court Should Remand to the Department for Application of 
the Correct Standard. 

The court should set aside the orders and remand to the agency for further 

action under the correct legal standard. See Noble, 355 Or at 459–60 (remanding to 

the agency to apply the correct legal standard in the first instance). 

 

FIFTH ASSIGNMENT OF ERROR 

 The department erred by allowing BCR to add a new point of diversion for 

the storage right reflected in Certificate 68533, because a storage right is not a 

“water use subject to transfer” within the meaning of ORS 540.510 and the other 

transfer statutes. This assignment of error applies only to A189355. 

 

I. Preservation of Error. 

WaterWatch raised the “water use subject to transfer” issue at several points 

during the proceedings. See ER-48 (protest); ER-112 (exceptions). 
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II. Standard of Review. 

Whether a storage right is a “water use subject to transfer” is a question of 

statutory construction. Because the relevant terms are exact or inexact terms, this 

court “interpret[s] the[ir] meaning * * * anew, without deference to the agency’s 

interpretation.” Coos Waterkeeper, 363 Or at 360. 

 

III. Argument. 

As noted earlier, this court has already ruled that the specific storage right at 

issue here is a “water use subject to transfer.” Bridge Creek Ranch, 329 Or App at 

587. WaterWatch respectfully disagrees with that ruling. But, unlike the court in 

Woodcock, the court in Bridge Creek Ranch was presented with all important 

arguments, including arguments made by WaterWatch as amicus curiae. Thus, 

there is no basis to ask this court to depart from its ruling in Bridge Creek Ranch. 

WaterWatch makes the argument that BCR’s storage right is not a “water use 

subject to transfer” to preserve the issue for possible review by the Oregon 

Supreme Court. 

 Oregon water law has always distinguished between the “use” and “storage” 

of water. As originally enacted, the Water Rights Act’s permitting scheme singled 

out “reservoir permits” and specified that “the party or parties proposing to apply 

to a beneficial use the water stored in any such reservoir shall file an application 
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for [another] permit, to be known herein as the secondary permit .” Or Laws 1909, 

ch 216, § 58 (emphasis added). Just two years later, the Oregon Supreme Court 

confirmed that, under the Act, a permit “to construct a reservoir and store surplus 

water * * * does not include the right to divert and use such stored water, which 

must be the subject of the secondary permit.” Cookinham v. Lewis, 58 Or 484, 

491–92, 114 P 88, reh’g den, 58 Or 484, 115 P 342. Some 40 years later, the 

Attorney General stated, unequivocally, that “[s]torage in and of itself is not a use. 

Storage must be for a future purpose.” 25 Op Atty Gen 206 (1951). Given this 

longstanding distinction between “use” and “storage,” the phrase “water use 

subject to transfer” is best construed to refer only to rights to use water, not storage 

rights.  

 

CONCLUSION 

For the reasons given above, the court should grant WaterWatch’s petitions. 
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OFFICES OF REPRESENTATIVE KEN HELM AND REPRESENTATIVE MARK OWENS 

Joint Committee on Ways and Means 
Oregon State Capitol 
900 Court Street NE 
Salem, Oregon 97301  

February 9, 2024 

Co-Chairs Steiner and Sanchez; Vice-Chairs Girod, Gomberg, and Smith; and members of the 
Joint Committee on Ways and Means:  

The Oregon Water Resources Department has had significant backlogs in resolving protested 
water rights decisions due to multiple causal factors as described in a 2019 report to the 
legislature. Causal factors include increasing competition for limited water resources, 
complexity of water law, lack of investment in upfront planning, cumbersome administrative 
processes, and underinvestment in the Department’s legal budget. Some final water rights 
decisions have been pending for over 30 years. Backlogs cause delays, increase costs, and 
create uncertainty for Oregonians utilizing the water right transaction process. When timelines 
for protest resolution are unpredictable, protestants are hamstrung in their ability to make 
economic and ecological decisions related to water resources. 

In 2021, the Legislature invested $2.2 million General Fund to alleviate the protest backlog. This 
included temporary increases in capacity at the Department, the Office of Administrative 
Hearings (OAH) and the Department of Justice (DOJ). The Department was able to increase staff 
capacity to 3 FTE, DOJ assigned an attorney to this project and hired another attorney, and the 
OAH hired new hearings officers. Since the 2021 investments, the Department has 
accomplished more work on reducing the backlog than in any other biennium since the 
processing statutes were overhauled in 1995. Additional funding is needed to maintain 
momentum and prevent costly delays for applicants and the state. 

At the beginning of the 2021-2023 biennium the protest backlog was 125. Since July 1, 2021, 
the Department has resolved protests on 61 applications; this includes all methods of 
resolution including settlement, withdrawal of protest, withdrawal of application, issuance of 
final order, etc. Currently, 5 protested water rights are currently referred to the OAH for a 
contested case hearing. Despite this significant progress, the Department’s current caseload 
has grown to 224; this is largely due to the fact that in February 2022, the Department received 
113 new protests to instream water right applications filed by the Oregon Department of Fish 
and Wildlife (ODFW). Sustained investments are needed to continue to reduce the backlog. This 
will resolve some protested decisions that have been outstanding for decades and will bring 
much needed certainty to instream and out-of-stream water users. 
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Eliminating the protest backlog is a multi-year effort. If we do not sustain funding in this 
biennium, the entire process could take years to reinitiate. Recruiting, onboarding, and training 
was a large workload and time investment this biennium for the limited duration protest staff. 
Without additional funding the Department, OAH, and DOJ may not be able to retain staff 
focused on this project. Retaining existing staff, as well as funding for OAH hearing officers and 
attorneys at the DOJ would help to maintain momentum on current backlog reduction efforts. 
There needs to be capacity in all three entities for a smooth workflow; otherwise, the 
bottleneck will simply relocate, and the backlog will continue to grow. Funding for this work 
was included in the 2023 Governor’s Recommended Budget, but was not funded for the 2023-
2025 session. 

In order to not lose the momentum generated by investments made in 2021, we urge you to 
1. increase the Oregon Water Resources Department budget by $1,852,213 ($1,343,310

for OAH and DOJ fees and $508,903 for staff) to continue to make progress on the
protest backlog, and;

2. increase the Oregon Department of Fish and Wildlife budget by $150,000 to provide
consistent capacity to resolve protested instream water rights.

Signed by the following members of the Oregon Legislative Assembly: 

Representative Ken Helm – HD 27 
Representative Mark Owens – HD 60 

Senator Lynn Findley – SD 30 Representative Court Boice – HD 01 

Senator Lew Frederick – SD 22 Representative Mark Gamba – HD 41 

Senator Bill Hansell – SD 29 Representative Annessa Hartman – HD 40 

Representative Bobby Levy – HD 58 Senator Dennis Linthicum – SD 28 

"--~ ~ i!O. ~ ~ 
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regon 
Theodore R. Kulongoski, Governor 

Water Resources Department 
Commerce Building 

158 12th Street NE 
Salem, OR 97301-4172 

503-378-3739 
FAX 503-378-8130 

Introduction 

Before the 
House Water Committee 

TESTIMONY ON HB 2551 

Presented by: Adam Sussman, Legislative Coordinator 
Water Resources Department 

March 6, 2003 

Thank you for the opportunity to present testimony on HB 2551, a measure that allows the 
Department to enter into agreements to expedite processing or provide services voluntarily 
requested. This authority, known as "receipts authority" could be used for the processing of 
various water right transactions including: the processing and review of water right applications, 
permit extensions, permit amendments, final proof surveys, water right exchanges, transfers, and 
water management and conservation plans. The Department supports HB 2551 as proposed to be 
amended by the Oregon Water Resources Congress. 

HB 2551 will have a fiscal impact on the Department related to the receipt of revenue and the 
limitation required to employ additional staff or enter into contracts for services. The fiscal 
impact is unknown at this time because this would be a new authority for the Department. 

Background 

Since 1990 Oregon has averaged more than 50,000 new residents per year, and a 34% increase in 
population is projected over the next 25 years. Today there are approximately 84,000 water rights 
to use surface water or ground water, and to store water; representing a 30% increase in the last 
decade. All of these increases in population, water demand, and agency workload have occurred 
against a backdrop of declining Department staffing of some 10% in the same period and 
significant budgetary constraints. These trends in workload and budget have forced us to work 
smarter, to build new partnerships, continually seek stakeholder input, and to critically evaluate 
our decision-making criteria and procedures. 

Notwithstanding the Department's efforts, workloads continue to increase and backlogs are 
developing. Currently, there are over 700 water right transfers pending, over 250 permit 
extensions pending, over 5,500 final proof surveys awaiting review, approximately 30 water 
management and conservation plans awaiting review, and 10 requests for the allocation of 
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House Water Committee 
March 6, 2003 
Page 2 

conserved water awaiting final processing. To the extent possible, the Department is flexible and 
works to expedite high priority transactions that involve land sales, economic development 
activities or instream flow benefits. However, we are unable to keep up with our customers' 
needs given current staffing and budget constraints. 

In part, the Department is addressing this lack of resources through its fee bill (HB 2268). 
Increasing the Department's statutorily established fees will help to ensure an adequate number 
of staff to process incoming work and to keep backlogs from growing. HB 25 51 does not replace 
HB 2268, but it complements the Department's fee bill effort by providing an additional tool to 
address customer needs and to support economic and environmental activities throughout 
Oregon. 

Specifically HB 2551 would: 

• Allow the Department to enter into an agreement, with any person, to set fees to be paid to 
the Department in order to expedite or enhance services voluntarily requested under an 
agreement. 

• Allow the Department, under such an agreement, to hire additional staff, contract for 
services, or provide additional services to that person not otherwise available due to 
budgetary restraints. 

• Allow the Department, as part of an agreement, to waive the statutory fees established under 
ORS 536.050. 

• Preclude the Department from "compelling" a person to enter into a receipts authority 
agreement. 

• Preclude the Department from requiring a person to pay more for a service than the cost to 
the Department in providing the service. 

• Require the Department to review its responsibilities to identify services provided by the 
Department that are appropriate for the Department to contract with private parties. 

• Provide the Department authority to expend fees collected under agreements to review 
responsibilities appropriate for contracting and for fulfilling individual agreements including 
the processing of water right permit applications, permit extensions, permit amendments, 
final proof surveys, water right exchanges, transfers, and the review of water management 
and conservation plans. 
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House Water Committee 
March 6, 2003 
Page 3 

Discussion 

The demand on the Department's services continues to grow and the issues surrounding water 
allocation are becoming increasingly complex. Even with streamlining and technology 
enhancement efforts, increases in the number of water right transactions and the analysis required 
to ensure the protection of existing water rights have resulted in workload backlogs. 

The authority provided in HB 2551 would provide a new tool to address this problem by 
allowing the Department and water users to enter into an agreement to expedite processing. This 
bill complements the Department's existing efforts to do more with fewer resources. Moreover, 
Department activities and resources aimed at reducing existing workloads will not be diverted by 
"receipts authority" agreements because as part of the agreement the Department will collect fees 
to cover the full cost of expedited processing. To the extent necessary, the Department will use 
the fees in an agreement to hire temporary staff and outsource process services and functions to 
the private sector. 

Conclusion 

HB 2551 would allow the Department to enter into an agreement with any person in order to 
expedite processing or provide services voluntarily requested. The Department supports HB 2551 
as proposed to be amended by the Oregon Water Resources Congress. 

HB 2551 will have a fiscal impact on the Department related to the receipt of revenue and the 
limitation required to employ additional staff or enter into contracts for services. The fiscal 
impact is unknown at this time because this would be a new authority for the Department. 
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      536.055 Agreements to expedite processing and review of applications, permits and 
other administrative matters; fees. (1) The Water Resources Department may, with any 
person, enter into an agreement that sets fees to be paid to the department for the purpose of 
enabling the department to expedite or enhance the regulatory process to provide services 
voluntarily requested under the agreement. Pursuant to the agreement, the department may hire 
additional temporary staff members, contract for services or provide additional services to the 
person that are within the authority of the department to provide. 

      (2) Notwithstanding the fees established in ORS 536.050, as part of an agreement entered 
into under this section, the department may waive all or part of a fee imposed for a service. 

      (3) The department may not modify existing processing priorities or schedules or create 
processing priorities or schedules for a particular department-provided service in order to compel 
a person to enter into an agreement under this section. However, without violating this 
subsection, the department may modify its processing priorities or schedules based on the overall 
operating needs of the department. 

      (4) The department may not require that a person pay more for a service under an agreement 
entered into under this section than the cost to the department in providing the service to the 
person. 

      (5) The department shall review the responsibilities of the department to identify services 
provided by the department that are appropriate for the department to perform under the 
provisions of this section. Failure to identify responsibilities under this subsection does not 
prohibit the department from entering into agreements under this section. 

      (6) Fees paid under this section shall be deposited in the State Treasury to the credit of the 
department. Such moneys are continuously appropriated to the department for the purpose of 
reviewing department responsibilities to determine those services for which the authority 
provided in this section may be used and for fulfilling the individual agreements entered into 
pursuant to this section, including the processing and review of: 

      (a) Water right permit applications, permit extensions, permit amendments and final proof 
surveys; 

      (b) Water right exchanges and transfers; and 

      (c) Water management and conservation plans required by rule by the department. [2003 
c.745 §2] 
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CHAPTER 48.

CHANGES WHICH MAY BE MADE.

§ 856. Scope of chapter —Changes In general.
§ 857. Point of diversion may be changed.
§ 858. Point of diversion —Effect of change—Others must not be Injured.
§ 859. Changes in dams—Flooding lands.
§ 860. Changes in location of ditch or canal.
§ 861. Changes in the character of the works for conveying the water —

As against the rights of the land owner.
§ 8B2. Changes in the character of works for conveying the water —^As

against the rights of the ditch owner.
§ 863. Changes in the mode of collecting the water.
§ 864. Changing the channel of a stream—Changing hack.
§ 865. Changes in time of diversion.
I 866. Change of water from one watershed to another.
§ 867. Changes of place of use—May be made where no Injury Is done

the rights of others.
§ 868. Changes in place of use—Can not be made where injury is done

to the rights of others.
§ 869. The change in the use of the water appropriated.
§ 870. Change in the use of water —What changes may be made.
§ 871. Changes in the use and the place of use—Statutes authorizing and

restricting.
! 872. Changes on sale—Rights of the purchasers.
! 873. The nature and extent of injuries to others which will prevent

changes.

§ 856. Scope of chapter —Changes in general. —^In the taking
of the first steps of an appropriation, it sometimes happens that the
appropriator can not always make his plans with sufScient definite-
ness so that afterward it is necessary to make changes. Again,
it often happens that the channel of the stream from which he tg-kes

the water changes, and other changes are made, due to natural
causes; and hence this necessitates a change in the works of the
appropriator. These changes are quite numerous and will be dis-
cussed in this chapter in detail. ■ Among them may be named the
right to change the point of diversion, ^ the location of the ditch
or canal,2 the changes necessarily due to the shifting in the channel

1 See Sees. 857-859. 2 See Sec. 860.
(1499)
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CHAPTER 48. 

CHANGES WHICH MAY BE MADE. 

§ 856. Scope of chapter-Changes in general, 
§ 857. Point of diversion may be changed. 
§ 858. Point of diversiQn-Effect of change-Others must not be injured. 
§ 859. Changes in dams-Flooding lands. 
§ 860. Changes in location of ditch or canal. 
§ 861. Changes in the character of the works for conveying the water­

As against the rights of the land owner. 
§ 81l2. Changes in the character of works for conveying the water-As 

against the rights of the ditch owner. 
§ 863. Changes in the mode of collecting the water. 
§ 864. Changing the channel of a stream-Changing back. 
§ 865. Changes in time of diversion. 
§ 866. Change of water from one watershed to another. 
§ 867. Changes of place of use-May be made where no injury ls done 

the rights of others. 
§ 868. Changes in place of use-Can not be made where injury is done 

to the rights of others. 
§ 869. The change in the use of the water appropriated. 
§ 870. Change in the use of water-What changes may be made. 
§ 871. Changes in the use and the place of use-Statutes authorizing and 

restricting . 
§ 872. Changes on sale-Rights of the purchasers. 
§ 873. The nature and extent of injuries to others which will prevent 

changes . 

§ 856. Scope of chapter-Changes in general-In the taking 
of the first steps of an appropriation, it sometimes happens that the 
appropriator can not always make his plans with sufficient definite­
ness so that afterward it is necessary to make changes. Again, 
it often happens that the channel of the stream from which he t!!,kes 
the water changes, and other changes are made, due to natural 
causes; and hence this necessitates a change in the works of the 
appropriator. These changes are quite numerous and will be dis­
cussed in this chapter in detail. • Among them may be named the 
right to change the point of diversion,1 the location of the ditch 
or canal,2 the changes necessarily due to the shifting in the channel 

1 See Secs. 857-859. 
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1500 CHANGES WHICH MAY BE MADE.

of the natural streain,^ the change of the water from one watershed
to another,* of the place of use,^ in the application of the water
from one use to another,^ of the manner of use, and the time of
diversion and other changes which may be made by the appropri-
ator.
In general, it may be said that any change in the point of diver-

sion, location of the ditch or canal, the use of the water, and its
application, may be made by an appropriatdr, provided that the
rights of others are not materially impaired or injured. But, on
the other hand, as said by the Colorado Court in a recent case : '^
"An appropriator of water for irrigation may not change the place
of use, the point of diversion, the character of the use, or make
an enlarged use of his original appropriation, to the prejudice of
the rights of the other appropriators from the same source of supply
after their rights have attached." ^

And in general it may be said that any change for any purpose
by one appropriator which injures the vested rights of others either
prior or subsequent to the date of his right can not be made. And
in the statutes relating to this subject it is always provided
that the change may be made if others are not injured thereby.
And the courts in construing these statutes have always held that
the converse of the proposition was also true, to the effect that the
change could not be made if the rights of others were materially
injured by such change.

3 See See. 864. Morr. Min. Eep. 650 ; McDonald .v.
4 See Sec. 866. Bear Eiver etc. Co., 13 Cal. 220, 15
5 See Sees. 866-868. Cal. 145, 1 Morr. Min. Eep. 626;
6 See Sees. 870-872. Davis v. Gale, 32 Cal. 26, 91 Am.
TDiez V. Hartbauer, 46 Colo. 599, Dec. 554, 4 Morr. Min. Eep. 604; Ne-

105 Pae. Eep. 868. vada etc. Co. v. Powell, 34 Cal. 109,
8 See, also, Vogel v. Minnesota etc. 91 Am. Deo. 685, 4 Morr. Min. Eep.

Co., 47 Colo. 543; 107 Pac. Eep. 1108; 253; Higgins v. Baker, 42 Cal. 233, 7
Windsor etc. Co. v. Hoffman etc. Co., Morr. Min. Eep. 525; Head t. Hale,
48 Colo. 82, 109 Pac. Eep. 422 ; Wind- 38 Mont. 302, 100 Pae. Eep. 222;
sor etc. Co. v. Lake Supply Ditch Co., Smith v. Duff, 39 Mont. 382, 102 Pac.
44 Colo. 214, 98 Pae. Eep. 729 ; Bates Eep. 984, 133 Am. St. Eep. 587 ; Davis
V. Hall, 44 Colo. 360, 98 Pac. Eep. 3; -v. Chamberlin, 51 Ore. 304, 98 Pac.
Smith V. Corbit, 116 Cal. 587, 48 Pac. Eep. 154; Williams v. Altnow, 51 Ore.
Eep. 725; Santa Paula etc. Works 275, 95 Pac. Eep. 200, 97 Pac. Eep.
V. Peralta, 113 Cal. 38, 45 Pac. Eep. 539; Hough v. Porter, 51 Ore. 318, 95
168; Ortman T. Dixon, 13 Cal. 33; Pac. Eep. 732, 98 Pae. Eep. 1083, 102
McKinnej T. Smith, 21 Cal. 374, 1 Pac. Eep. 728.

1500 CHANGES WHICH MAY BE MADE. 

of the natural stream,3 the-change of the water from one watershed 
to another, 4 of the place of use,5 in the application of the water 
from one use to another, 6 of the manner of use, and the time of 
diversion and other changes which may be made by the appropri­
ator. 

In general, it may be said that any change in the point of diver­
sion, location of the ditch or canal, the use of the water, and its 
application, may be made by a11 appropriatclr, provided that the 
rights of others are not materially impaired or injured. But,- on 
the other hand, as said by the Colorado Court in a recent case: 7 

'' An appropriator of water for irrigation may not change the place 
of use, the point of diversion, the character of the use, or make 
an enlarged use of his original appropriation, to the prejudice of 
the rights of the other appropriators from the same source of supply 
after their rights have attached.'' 8 

And in general it may be said that any change for any purpose 
by one appropriator which injures the vested rights of others either 
prior or subsequent to the date of his right can not be made. And 
in the statutes relating to this subject it is always provided 
that the change may be made if others are not injured thereby. 
And the courts in construing these statutes have always held that 
the converse of the proposition was also true, to the effect that the 

-~ change could not be made if the rights of -others were materially 
~ injured by such change. 

Cl 

u ..... ,..., 
..0 
:::, 
CL 

---­lO 
f- (!) 
::;:-~ 
<.:}·~ 

lO 
'S!'.--1 
N Cl 
.. lO 

N +-' 
N---.. 

(!) 
r-- lO 
NO) 

'O') 
(!).-I .....,..__ 

"'-°" N~ 
(!) n:, 
N • 

.-I 
C 0 
00 

u ..,..__ 
Vl r-­
:::J N 
'-CD 
f-N ..... ..__ 
.r +-' 
+-' cu 
n:, C 
I 

cu 
.s;;;;,..., 
C\'O 
:::, C 
0 n:, 
'- .s;;;; 

.s;;;; . ..,,..., 
'O 

'O .s;;;; 
cu---.. ..,..__ 
n:,. 
'- Vl 
cu Cl. 
C +-' 
cu+-' 

<.:}.S:::: 

3 See See. 864. 
4 See See; 866 . 
5 See Sees. 866-868. 
6 See Sees. 870-872. 
7 Diez v. Hartbauer, (6 Colo. 599, 

105 Pac. Rep. 868. 
s See, also, Vogel v. Minnesota etc. 

Co., 47 Colo. 543,' 107 Pae. Rep. 1108; 
Windsor etc. Co. v. Hoffman etc. Co., 
48 Colo. 82, 109 Pae. Rep. 422; Wind­
sor etc. Co. v. Lake Supply Ditch Co., 
44 Colo. 214, 98 Pac. Rep. 729; Bates 
v. Hall, 44 Colo. 360, 98 Pae. Rep. 3; 
Smith v. Corbit, 116 Cal. 587, 48 Pac. 
Rep. 725 ; Santa Paula etc. Works 
v. Peralta, 113 Cal. 38, 45 Pac. Rep. 
168; Ortman v. Dixon, 13 Cal. 33; 
lleKi=ey Y. Smith, 21 Cal. 374, 1 
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Morr. Min. Rep. 650; McDonald .v . 
Bear River etc. Co., 13 Cal. 220, 15 

. Cal. 145, 1 Morr. Min. Rep. 626; 
Davis v. Gale, 32 Cal. 26, 91 Am. 
Dec. 554, 4 Morr. Min. Rep. 604; Ne­
vada etc. Co. v. Powell, 34 Cal. 109, 
91 Am. Dec. 685, 4 Morr. Min. Rep. 
253; Higgins v. Baker, 42 Cal. 233, 7 
Morr. Min. Rep. 525; Head v. Hale, 
38 Mont. 302, 100 Pac. Rep. 222; 
Smith v. Duff, 39 Mont. 382, 102 Pae. 
Rep. 984, 133 Am. St. Rep. 587; Davis 

. v. Chamberlin, 51 Ore. 304, 98 Pae. 
Rep. 154; Williams v. Altnow, 51 Ore. 
275, 95 Pac. Rep. 200, 97 Pac. Rep. 
539; Hough v. Porter, 51 Ore. 318, 95 
Pae. Rep. 732, 98 Pac. Rep. 1083, 102 
Pac. Rep. 728 . 

Original from 
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1538 CHANGES WHICH MAY BE MADE.

§ 873. The nature and extent of injuries to others which will
prevent changes.—A water right being a property right of the
highest order, its owner may do what ho wishes with his own, in-
cluding the making of such changes as he sees fit to make, provided
that he does not materially injure the rights of others in making
them.i It is evident that no general rule can be laid down which
will govern every change attemf>ted, but that whether the change
should or should not be allowed'is a question of fact and is to be
determined from all the facts and circumstances surrounding each
particular case. The principal question to be determined in cases

of this nature is whether or not any other appropriator's rights are
injured by the change. The restriction to the right to make the
change, that others must not be injured by the change, is a matter
of defense; and, therefore, the burden of proof showing that in-
juries have been done to the rights of others is upon the one seeking
damages for injuries actually comimitted or seeking an injunction
against contemplated injuries.^ There is no presumption that a

greater quantity of water was diverted, or is about to be diverted,
after the change than was diverted before, even if the water is used
to irrigate a greater acreage after the change than it irrigated
before ; ^ nor, under this state of facts, will it be presumed that the
vested rights of others, have been or will'be injured by the change.*

1 That a water right is a property gate into the new headgate and new
right, see Sees. 768-771. ditch, upon a greater acreage, does
A priority to the use of water is a not even presumptively establish that

property right, and its character and more water, measured in time or quanr
method of use may be changed, pro- tity, will be used than was diverted
vided sueh change does not injuriously through the original headgate, nor
affect the rights of others. Seven will it presumptively establish injury
Lakes Res. Co. v. New Loveland etc. to the vested rights of others." Ful-
Co., 40 Colo. 382, 93 Pac. Eep. 485, ton etc. Co. v. Meadow Island Irr.
17 L. E. A., N. S., 329. Co., 35 Colo. 558, 86 Pac. Eep. 748.
See, also, Lower Latham D. Co. v. See, also, Platte Valley Irr. Co. v.

Bijou Irr. Co., 41 Colo. 212, 93 Pac. Central Trust Co., 32 Colo. 102, 75
Eep. 483. Pac. Eep. 391; Fort Lyon C. Co. v.
2Lorenz v. Jacobs, 98 Cal. 332, 33 Chew, 33 Colo. 392, 81 Pac. Eep. 37;

Pac. Eep. 119. Cache La Poudre Irr. Co. v. Larimer
See, also, for injuries and the reme- etc. Co., 25 Colo. 144, 53 Pac. Eep.

dies therefor. Chaps. 81-83. 318, 71 Am. St. Eep. 123 ; affirming Id.,
3 "The mere fact that it is the 8 Colo. App. 237, 45 Pac. Eep. 525.

intention of the appellee to apply the 4 See eases cited supra.
water, diverted from its original head-

C ..... 
"' E 
0 

Cl 

u ..... ,..., 
..0 
:::, 

CL 

...... 
lO 

f- (!) 
::;:-~ 
<.:}·~ 

lO 
'S!".--1 
N Cl 
.. lO 

N +-' 
N-..... 

(!) 
r-- lO 
NO) 

'O') 
(!).-I ............ 
"'-°" N~ 
(!)"' 
N • 

.-I 
C 0 
00 

u ..,...._ 
Vl r-­
:::J N 
'-CD 
f-N ........... 
.r +-' 
+-' cu 
fO C 
I 

cu 
.s;;;;,-, 
C\"O 
:::, C 

0"' 
'- .s;;;; 

.s;;;; . ..,,..., 
"O 

"O .s;;;; 
cu-..... ..,...._ 
"'. 
'- Vl 
cu Cl. 
C +-' 
cu+-' 

<.:}.S:::: 

1538 CHANGES WHICH MAY BE MADE. 

§ 873. The nature and extent of injuries to others which will 
prevent cha.nges.-A water right being a property right of the 
highest order, its owner may do what lie wishes with his own, in­
cluding the making of such changes as he sees fit to make, provided 
that he does not materially injure the rights of others in making 
them. 1 It is evident that no general rule can be laid down which 
will govern every change attempted, but that whether the change 
should or should not be allowed., is a question of• fact and is to be 
determined from all the facts and circumstances surrounding each 
pa!ticular case. The principal question to be determined in cases 
of this nature is whether or not any other appropriator's rights are 
injured by the change. The restriction to the right to make the 
change, that others must not be injured by the.change, is a matter 
of defense; and, therefore, the burden of proof showing that in­
juries have been done to the rights of others is upon the one seeking 
damages for injuries actually committed or seeking an injunction 
against contemplated injuries. 2 There is no presumption that a 
~reater quantity of water was diverted, or is about to be diverted, 
after the change than was ~iverted before, even if the water is used 
to irrigate a greater acreage after the change than it irrigated 
before; 3 nor, under this state of facts, will it be presumed that the 
vested rights of others, have been or will·be injured by the change.4 

1 That a water right is a property 
right, see Secs. 768-771. 

A priority to the use of water is a 
property right, and its character and 
method of use may be changed, pro­
vided such change does not injuriously 
affect the rights of others. Seven 
Lakes Res. Co. v. New Loveland etc. 
Co., 40 Colo. 382, 93 Pae. Rep. 485, 
17 L. R. A., N. S., 329. 

See, also, Lower Latham D. Co. v. 
Bijou Irr. Co., 41 Colo. 212, 93 Pae. 
Rep. 483. 

2 Lorenz v. Jacobs, 98 Cal. 332, 33 
Pae. Rep. 119. 

See, also, for injuries and the reme­
dies therefor, Chaps. 81-83 . 

3 '' The mere fact that it is the 
intention of the appellee to apply the 
water, diverted from its original head-
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INJURIES WHICH WILL PREVENT CHANGE. 1539

The injury to the rights of others must be proven as is any other
fact by the party alleging the injury.
Upon the question of the extent of an injury to the vested rights

of others, vyhich must exist before any change is prevented, we will
say in general here that it must be of such a nature that it is a
real substantial injury and seriously affecting the rights of others.
A mere fanciful or trifling injury will not prevent the change.^

B Foi injuries and remedies therefor, See Chaps. 81-83.
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INJURIES WHICH WILL PREVENT CHANG.E. 1539 

The injury to the rights of others must be proven as is any other 
fact by the party alleging the injury. 

Upon the question of the extent of an injury to the vested rights 
of others, which must exist before any change is prevented, we will 
say in general here that it must be of such a nature that it is a 
real substantial injury and seriously affecting the rights of others. 
A mere fanciful or trifling injury will not prevent the change. 5 

5 For injuries and remedies therefor, See Chaps·. 81-83. 
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brought temporary transfers within the purview of ORS §§ 537.801—

537.809. See In re Water Rts. of Deschutes River, 134 Or. at 659 (finding that 

temporary transfers are also authorized by ORS 540.520). The later-in-time 

passage of ORS 540.523 did not disturb this intent, and if it did the maxim 

against implied repeals would instruct against finding that ORS 540.523 

impliedly repealed ORS §§ 537.801—537.809’s application to temporary 

transfers. Therefore, Intervenor’s transfer, which takes water out of Oregon 

and transfers it to the LKNWR in California, is the type of transfer the 

Legislature intended to be subject to ORS §§ 537.801—537.809. Intervenor 

and OWRD’s failure to adhere to ORS §§ 537.801—537.809 is clearly a 

manifest legal error. Thus, this Court should reverse the judgment of the 

circuit court with instructions to set aside and vacate the Final Order.  

b. Petitioners’ Water Rights Can and Will Be Injured by The 
Final Order (Second Assignment of Error).  

 
OWRD’s Final Order will cause injury to Petitioners’ water rights. 

Petitioners do not dispute that their water rights are upstream of Intervenor’s, 

and that “return flows” from Intervenor’s water right are not directly available 

to Petitioners. Nevertheless, the Final Order will decrease the amount of water 

which otherwise would satisfy the Klamath Tribe’s most senior water right 

because the transfer does not account for consumptive use—i.e., it does not 

consider the importance of return flows in satisfying the Klamath Tribe’s 

senior water right. See, e.g., United States v. United States Bd. of Water 
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Commissioners, 893 F.3d 578, 599 (9th Cir. 2018) (like Oregon, California 

and Nevada have a “no injury” rule in water right transfers. In analyzing 

injury, both state agencies consider consumptive use, and often limit transfers 

to the “consumptive use” portions of water rights to ensure that no injury 

occurs); Janet C. Neuman, Oregon Water Law; A Comprehensive Treatise on 

the Law of Water and Water Rights in Oregon at 190 (2011) (explaining that 

only the “consumptive use” portion of right may be transferred under Oregon 

law if any additional transfer would result in injury).8 Therefore, the Klamath 

Tribe’s rights will be satisfied less often as a result of Intervenor’s transfer. 

This will have a direct negative impact on Petitioners, as it will result in 

increased regulation of Petitioners’ rights to offset the water lost due to 

Intervenor’s transfer. OWRD has already conceded that these facts and 

allegations were sufficient to defeat their motion for summary judgment (ER-

 
8 OWRD’s Final Order does not take into account “consumptive use” of KA-
67, and instead approves the transfer of almost the entire “paper right.” ER-
198—203.  But, as these authorities explain, only the transfer of the 
“consumptive use” portion of a right (i.e., the amount of water diverted, minus 
the amount that flows back into the stream) is permissible if a transfer of any 
greater amount would result in other water users receiving less water. It is 
irrelevant that Petitioners are upstream water users. Under the facts in the 
record, OWRD’s Final Order approves the transfer of more than the 
consumptive use of KA-67, which will in turn cause greater on-paper 
depletion of the Wood River and Crooked Creek. Ultimately, this will result 
in less water available to satisfy the senior claims of the Klamath Tribes, and 
Petitioners will be forced to pick up the difference by using less water 
themselves. ER-305—307.Thus, although the chain of causation is slightly 
nuanced here, the Final Order will result in less water available to Petitioners.  
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62—63; ER-66), and therefore Petitioners respectfully request that the Court 

reverse the ruling of the Circuit Court, allowing for discovery and a 

presentation of evidence pertinent to this claim.  

c. OWRD and Intervenor Mischaracterize Petitioners’ 
“Character of Use” Theory as an Enforcement Issue (Third 
Assignment of Error).  

 
OWRD and Intervenor argue that the Final Order does not approve a 

change in the character of KA-67 because the Final Order’s terms state that 

the transfer is for an “irrigation use.” OWRD Ans. Br. at 29—30; Intervenor’s 

Ans. Br. at 37—38. Therefore, according to OWRD and Intervenor, any 

concerns over the actual use of water pursuant to the transfer is an 

“enforcement” issue.  

OWRD and Intervenor are mistaken. The Final Order allows 

Intervenor’s water right to be taken from the Wood River Valley, where it is 

used to grow forage for livestock (i.e., irrigation for agricultural purposes), 

and transferred to the LKNWR for wildlife (see OAR 690-300-0010(62)). ER-

259—264; ER-316—320. The Final Order states that it is transferring KA-67 

for “irrigation” use in the new LKNWR place of use. ER-264 (Final Order 

stating that the use of KA-67 as transferred shall be in accordance with the 

right’s terms and conditions); ER-260 (Final Order stating that KA-67 is for 

irrigation). The administrative record acknowledges that the purported 

“irrigation” use approved by the Final Order is not irrigation for agricultural 
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insert requirements into statutes that have been omitted”).  If the legislature had 

intended to limit transferable water to the amount historically used by the right 

holder, it would have said so explicitly.  See, e.g., State v. Clemente-Perez, 357 

Or 745, 767, 359 P3d 232 (2015) (if legislature had wanted merely to prohibit 

carrying concealed weapons in public, however, it could have explicitly said 

so”). 

In sum, intervenor has an ownership interest in the right to use the full 

amount of water authorized by KA-67, and that full amount was properly 

subject to transfer.  See Janet C. Neuman, The Good, the Bad, and the Ugly: 

The First Ten Years of the Oregon Water Trust, 83 Neb L Rev 432, 470–71 

(2004) (“Oregon is, by statute and historical practice, a “paper water right” 

transfer state,” and absent injury, a “transfer will be approved for the entire 

amount of the water right stated in the water rights certificate.”); see also (TCF 

627 (In Oregon, the “full quantity of water allowed under a water right may be 

transferred unless the change either would result in injury to other water rights 

or an enlargement of the right proposed for transfer.”)). 

C. The circuit court did not err in granting the department’s and 
intervenor’s motions for summary judgment on the ground that the 
temporary transfer did not injure any existing water right as a 
matter of law. 

 Petitioners are correct that “even if Intervenor can transfer the full value 

of KA-67, such a transfer is subject to the no injury requirement” in 
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ORS 540.523(2).  (App Br 29) (emphasis in original).  But petitioners are 

incorrect when they contend that “[b]ecause there are disputed facts on the 

existence of injury, summary judgment on this ground was improper.”  (App Br 

30). 

For purposes of water right transfers, “injury” or “injury to an existing 

water right” mean that “a proposed transfer would result in another, existing 

water right not receiving previously available water to which it is legally 

entitled.”  OAR 690-380-0100(3).  And in this case, the final order does not 

change the quantity of water legally available to petitioners, because intervenor 

is entitled to use up to the full amount of its water right, even if it has not 

historically done so.  And changing the points of diversion, which are already 

downstream from petitioners, does not affect petitioners’ water rights.  See 

(TCF 389 (Upstream users are junior “in priority” to the transferred right and 

“can already be regulated off” so claim that they will be “subject to more severe 

curtailment” is not a “valid argument”)).  Stated differently, where, as here, the 

other water rights are upstream rights, an otherwise lawful increase over the 

historic use of a downstream water right cannot constitute legal injury, because 

the right holders are not legally entitled to any previously unused portion of the 

downstream right. 

Petitioners also argue that they have been injured by the transfer because 

they will no longer benefit from return flows at KA-67’s original place of use.  
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(App Br 30-31).  See OAR 690-012-0020(11) (defining “return flow” as “water 

that returns to a stream * * * following its diversion and use from a surface or 

groundwater source”).  But because petitioners’ water rights are upstream from 

both the original point of diversion for KA-67 and the new point of diversion 

further downstream, petitioners’ cannot divert water previously diverted by 

intervenor, regardless of the point of diversion.  Thus, regardless of whether 

there is a factual dispute about where return flows from KA-67 historically 

returned to the stream, this claim fails as a matter of law. 

In sum, the circuit court did not err in granting summary judgment on this 

claim. 

ANSWER TO THIRD ASSIGNMENT OF ERROR 

The circuit court did not err in granting the department’s and intervenor’s 

motions for summary judgment on petitioners’ third claim for relief on the 

ground that the final order “did not authorize any change in the authorized 

character of use” of intervenor’s water right. 

Preservation of Error 

 This claim of error is preserved. 

Standard of Review 

Review is for legal error.  ORS 183.484(5)(a). 
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circuit court correctly applied the standards of its review under ORS 183.484.’”   

Coquille Sch. Dist. 8 v. Castillo, 212 Or App 596, 600, 159 P3d 338 (2007) 

(citation omitted).  Where a party has moved for summary judgment under 

ORCP 47, the circuit court must determine whether the movant has 

demonstrated that there are no material issues of fact and that the movant is 

entitled to judgment as a matter of law.  Id. 

C. Argument 

1. The Trial Court Correctly Stated the Legal Test for “Injury” 

All parties agree that the controlling legal standard is “injury.”  See 

(Petitioners’ Brief at 29) (agreeing that “[a]ll that is relevant is whether [the] 

transfer would cause injury”).  Generally, the doctrine of “injury” refers to the 

idea that junior water right holders cannot alter their water rights to the 

detriment of senior water rights.  See WaterWatch of Or. v. Water Res. Dep’t, 

369 Or 71, 84–85, 501 P3d 507 (2021).  In the context of a temporary transfer, 

the terms “injury” and “injury to an existing water right” are specifically 

defined to mean that “a proposed transfer would result in another, existing 

water right not receiving previously available water to which it is legally 

entitled.”  OAR 690-380-0100(3).  

Petitioners frame various arguments that the trial court misstated the legal 

test for injury.  (Petitioners’ Brief at 27–29.)  These arguments do not 
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accurately reflect the trial court’s ruling.  As relevant, the trial court ruled as 

follows: 

“[T]he court finds that the Final Order did not alter the quantity of 
water that [Thomas Family is] entitled to use, nor did it change the 
legal rights between Petitioner[s] and [Thomas Family]. * * * 
Petitioner[s’] claim for potential injury is speculative and is 
insufficient to prove a legally cognizable injury caused by the Final 
Order.  Future enforcement decisions are not relevant to this injury 
analysis.  OWRD properly applied the full water rights analysis.  
An increase in use of water by the holder of water rights, within 
the limits of a valid water right, does not constitute injury to other 
water rights regardless of whether that increase in use occurs in 
conjunction with a transfer.”   
 

(SER-49.)   

From the trial court’s full ruling, it is evident that the trial court correctly 

understood and applied the controlling legal standard, as discussed further 

below.    

2. Distinguishing Between “Paper” Water Rights and “Historical 
Use” Is Not Necessary to Correctly Apply Oregon’s Injury 
Test  

As Thomas Family argued below, (ER-068), the Court need not wade 

into the distinctions between “paper value” and “historical use” or “historical 

consumptive use” to resolve Petitioners’ second assignment of error, because 

the controlling legal test is “injury.”  Nonetheless, the trial court’s ruling did not 

misstate or misapply these concepts.   

In the parlance of Western water law, a water right’s “paper” value is the 

maximum amount of water that the water right holder is authorized to divert 
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under the water right.  See generally Janet C. Neuman, Oregon Water Law: A 

Comprehensive Treatise on the Law of Water and Water Rights in Oregon at 

186 (2011) (“Oregon Water Law”).9  The concept of “historical use” can have 

different connotations depending on legal context, but it generally refers to how 

a water right has actually been used in practice—which may not fully align with 

the “paper” authorization.  See, e.g., OAR 690-380-2120 (governing transfer 

applications to align location of point of diversion authorized on paper to reflect 

“historical use”).  Both terms are further distinguishable from the concept of 

“consumptive use.”  “Consumptive use” can also have various meanings but, as 

relevant, commonly refers to the amount of water permanently removed from a 

stream when water is diverted.  See, e.g., OAR 690-505-0605(2) (defining 

“consumptive use” for purposes of Deschutes Basin program as “the amount of 

a[n] * * * appropriation that does not return to surface water flows * * * due to 

transpiration, evaporation or movement to another basin”).  For example, when 

an irrigator diverts water to grow crops, the amount of water absorbed by crops 

and soil is considered the “consumptive use” portion.  Oregon Water Law, 

supra, at 186.  In contrast, “return flows” are any excess water that is not 

“consumed” by crops and flows back into the stream.  Id.  

 
9 This treatise, upon which Petitioners also rely, is excerpted and 

appended to this brief. 
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In some Western states, these distinctions are critical to water right 

transfers.  For example, in Colorado, water users are only allowed to transfer 

the amount of water that represents their “historical consumptive use.”  See, 

e.g., Pueblo W. Metro. Dist. v. Se. Colo. Water Conservancy Dist., 717 P2d 

955, 959 (Colo 1986).  In Montana, water right transfers are limited by both 

“historic use” (the full amount of water “historically diverted”) and “historic 

consumptive use” (“the historic volume consumptively used”).  Mont Admin R 

36.12.1902(3) (emphasis added).   

These distinctions are simply not necessary to evaluate water right 

transfers in Oregon, where the controlling test is “injury” and “injury” has a 

specific legal meaning.  OAR 690-380-8004(4)(a); OAR 690-380-0100(3) 

(“injury” means “a proposed transfer would result in another, existing water 

right not receiving previously available water to which it is legally entitled”).  

Nonetheless, Oregon law does authorize water right holders to transfer the full 

paper value of a water right, so long as doing so will not cause injury.  As one 

leading treatise explains: 

“[OWRD] interprets the transfer statute to allow transfer of 
the full ‘paper right’ described in a [water right] as long as the 
proposal passes the no-injury test.  Oregon’s approach differs from 
the practice in some other states.” 

 
Oregon Water Law, supra, at 186 (emphasis added).  The Department’s internal 

guidance on this issue is in accord: 
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“Some states only allow the consumptive use portion of a water 
right to be transferred.  Other states only allow transfer of the 
quantity of water that has historically been diverted.  Oregon is a 
‘face value’ state.  The full quantity of water allowed under a water 
right may be transferred unless the change * * *  would result in 
injury to other water rights * * * .”   
 

(ER-205.)   

In short, the trial court correctly stated the legal test for injury when it 

ruled that “OWRD properly applied the full water rights analysis” and “[a]n 

increase in use of water by the holder of water rights, within the limits of a valid 

water right, does not constitute injury to other water rights.”  (SER-49 

(emphasis added).) 

3. As a Matter of Law, Petitioners Are Not Legally Entitled to 
Thomas Family’s Downstream “Return Flows”       

 Petitioners’ factual arguments rely heavily on alleged changes to return 

flows caused by T-13673.  In some circumstances, “consumptive use” and 

“return flows” may be relevant to evaluate injury in Oregon.  That is because 

return flows can affect the amount of water physically instream for senior and 

downstream water right holders to divert.  See Oregon Water Law, supra, at 

190 (“[c]hanging the place of use might deprive downstream users of return 

flow that the downstream parties have relied on to satisfy their water rights” 

(emphases added)). 

 However, return flows are not relevant to evaluate injury to upstream 

users, like Petitioners, who have never had physical access to Thomas Family’s 
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~j! 
STATEiOFiOREGON 

COUNTY OF,-

CER-TIFICATE'\OF:WATER·-tRl~GHT 

BEN -T.AYLORi ·, ) ·; 

of. . Mitchell,,, , State of Oregon , has a_right to the use oj 

the waters of Bridge Creek 

for the purpose of irrigation and :domestic 

and that said r,ight has been confirme.d • l>y. decree of the· Circuit Court of the State of O_regon for 
Wheeler County, o•td the.said decree entered of record at Salem, in the Order 

Record of. the,STATE ENGINEER, in. Vdume: 12:, ... ,·at page:.-: • .388 :·_: ;'that the priority 
of the right thereby confirmed dat_es.fro•ri 1868; • . ._, .. 

,1,i 
tt!l 

~ii 
11i 
:1:; 
!ii 
!il 
lll 
1tl 
,!1 
111 
ilf 
; h 
fjl 

;iti 

jl!j 
~ii: 
:j! 
i!,~'i 
H; 
I• 

;:Ii 
,Jl.! 

that the amount of water to wr,ich nuch right.is entitled; for-the purposes aforesaid;is:limited to an iii! 
amount actually beneficially used f•:~ said purposes, and shall not exceed· on~fortieth or one,,cubic ,!Ji 

f'oot per s_econd •:per acre or ,:.',and,irriga~ed_ before:June 15.,· and one-eightieth ·of one :Pi 
cubic foot· per. second ·p_er,a1,re ,a.tter J'une 15;, during the .ir.rigation season i'rom· March l)jl1 
to. October l of each year,'·/aeasured-at .the point of. diversion .from the stream. - lil: 

. , • _A description of.the lands/'Tigated under such right, and to which the water is.appurtenant (or, l\ij 
if for other purposes, the place '.IJ'here such w1#e1-: is put to beneficial use), is as follows:· . • .: ;!)i 

:rff 
11' 
i'!! 
.1;1 

lJ.2 acres i,1 SF.f-sw¼ 
Section. 24; . 

4 acres :!11 m·~- . 
l0.6 acres l n , !_.Ff;. ~ 

6.1 acres :,n S ~ • 
18.5 acres :•.n R • RWI. . 

.3.4 acres :.n • 
14.6 acres ln H3· S ,·, .• 
25.8 acres Ln NW • • • . 

.3.8 acres Ln S :·s :' ·: 
22 • .3 acres Ln S :s , . • 

. Section·25; . • 
0.2 acre 1n NE¼ NEt · 

Section .36, 
. T. 10. S., J •• 20 E~, _w. M. 

• • • 10.4 acres in s!j- S!,f 
. .3 acre in S.t¢ Swt 

. . ' Section .30; 
• : . .3.4 acres in NEt ~ 
"•- 9.S, acres in NW¼ ll"f 

. .Section .31, 
T. 10 s., ~. 21_ E., W. 14. 

And said right .slu,ll, be subject .to all otjler. conditions'-and·; limitations 
contained in said decre1,. 

The right .to the_.use of l fte .water. for irrigation purposes is restricted to -the lands or, place of use 
herein described. • • 

' . ·, · • WITNESS the signature of the State E·ngineer, 

affixed this 1st day 

of July , 194l.1 

................ CBAS ..... E. .... S.TRICKLIH~--
State Engineer. 

Recorded in State.Record of Water Right Certificates, Volume 12.., • , page , l.3593. 
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STATE OF OREGON 

COUNTY OF WHEELER 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

STATE OF OREGON 
WATER RESOURCES DEPARTMENT 
SALEM, OREGON 97310 

confirms the right to use the waters of BRIDGE CREEK, a tributary of 
the JOHN DAY RIVER, in the JOHN DAY RIVER BASIN to maintain an 
instream flow for the purpose of SUPPORTING AQUATIC LIFE AND 
MINIMIZING POLLUTION. 

The right is for flows to be maintained IN BRIDGE CREEK BETWEEN THE 
MOUTH OF BEAR CREEK (SECTION 25, T 10 S, R 20 E, W.M.) AND THE MOUTH 
OF BRIDGE CREEK (SECTION 3, T 10 S, R 20 E, W.M.). 

The right is established under Oregon Revised statutes 537.346. 

The date of priority is NOVEMBER 3, 1983. 

The right is limited to not more than the amounts during the time 
periods listed below: 

Period Flows (cubic feet :ger second) 

OCT 1 - OCT 31 6 
NOV 1 - FEB 15 25 
FEB 16- MAY 31 40 
JUN 1 - JUN 30 25 
JUL 1 - JUL 15 15 
JUL 16- SEP 30 6 

This instream water right shall not apply to domestic, 
municipal uses or waters legally stored or legally 
storage. 

livestock, or 
released from 

Witness the signature of the Water Resources Director affixed this 1st 
day of February, 1989. 

#~/~ 
Water Resou~~~r 

Recorded in State Record of Water Right Certificates number 59780. 

MF204 
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STA TE OF OREGON 

COUNTY OF WHEELER 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

WILLIAM SMITH PROPERTIES, INC. 
15 SW COLORADO AVENUE 
BEND, OREGON 97702 

confirms the right to store the waters of BEAR CREEK AND BRIDGE CREEK, tributaries of THE 
JOHN DAY RIVER, in MITCHELL RANCH RESERVOIR (PAINTED HILLS RESERVOIR) 
ENLARGEMENT, appropriated under Permit 48540, for IRRIGATION. 

The right to store these waters was perfected under Reservoir Permit R-9896. The date of priority 
is OCTOBER 17, 1983. The amount of water entitled to be stored cacb year under this right is 490.0 
ACRE-FEET, BEING 160.0 ACRE-FEET FROM BEAR CREEK ,\ND 330.0 ACRE-FEET FROM 
BRIDGE CREEK. 

The reservoir is located as follows: 

NE 1/4 SW 1/4 
NW 1/4 SW 1/4 
SW 1/4 SW 1/4 
SE 1/4 SW 1/4 

SECTION 25 

SE 1/4 SE 1/4 
SECTION 26 

NW 1/4 NW 1/4 
SECTION 36 

TOWNSHIP 10 SOUTH, RANGE 20 EAr: r, W. M. 

THE DAM AND RESERVOIR ARE TO BE OPERA TED AJ\ D MAINTAINED IN STRICT 
ACCORDANCE WITH THE APPROVED PLANS AND SPECIFJCATIONS ON FILE WITH THE 
WATER RESOURCES DEPARTMENT. 

The right to store and use the water for the above purpose is restricted tD beneficial use at the place of 
use described. 

WITNESS the signature of the Water Resources Directc,r, affixed AUGUST / 1·-l, 1995. 

I\ACfa .. 
--- ·-·-·-·--·--·---------

Martha 0. Pagel 

Recorded in State Record of Water Right Certificates numbered 68553. 

R-67960.DSM 

l 
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State of Oregon 
Water Resources Department 

11.01 

Technical Operations Manual 
August 15, 2008 

WATER RIGHT TRANSFER REVIEWS 

BACKGROUND 

Even though a water right is attached to the land on which it was established, water may not 
be used in any manner in which the right holder desires. The use of water by individuals 
within or outside of irrigation districts is constrained to four primary guidelines that are 
detailed in the water right certificate-the point of diversion and the source of the water, the 
place of use, the type of use, and the maximum quantity of water to be diverted. For most 
changes in the point of diversion, point of appropriation, the type of use, the place of use, or 
any combination of these, the water right holder (generally the landowner) must file a 
transfer application with the Department. Th~ Department may approve an application for 
transfer only if: 

1. The water right proposed for change is a water use subject to transfer; 

2. The change would not result in enlargement of the right being transferred; 

3. The change would not result in the injury of another existing water right; 
and 

4. All other requirements are met, including that the proposed new point of 
diversion or appropriation will develop that same source as authorized 
under the existing water right. 

The following provides information and the criteria that the Department uses in evaluating . 
injury, enlargement, and same source, along with case study examples illustrating the issues 
to be considered when reviewing transfers. 

DISCUSSION 

Western states use a variety of methods for determining the amount of water that can be 
transferred. Some states only allow the consumptive use portion of a water right to be 
transferred. Other states only allow transfer of the quantity of w~ter that has historicaUy been 
diverted. Oregon is a "face value" state. The full quantity of water allowed under a water 
right may be transferred unless the change either would result in injury to other water rights 
or an enlargement of the right proposed for transfer. 

The Department must make an affirmative finding that injury will not occur when approving 
a transfer. As a result, the demonstration that injury could occur as a result of a transfer, 
rather than that injury will necessarily occur is sufficient to prevent a transfer. In some cases, 
transfer applications will be protested and the protestants will provide information on the 
potential for injury. Regardless of whether a transfer is protested or not, the Department has 

Page 1 of21 
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The Department's evaluation of the impacts of the proposed change in place of use will be 
based on the assumption that the right is exercised as originally authorized. As a result, the 
Department will evaluate the impacts on other water rights assuming that the proposed 
change includes an increase in consumptive use that could not have occurred under the 
original water right of record. If the water user intends to use the right in a manner·other than 
for "Building Heating and Cooling", a request for a change in character of use also will be 
required. In evaluating a proposed change in character of use, the Department will also 
consider whether the transfer would result in an enlargement of the right. 

WHAT IS ENLARGEMENT? 

Discussion 

Water law does not allow the enlargement of a water right. A water right may only be 
exercised at the authorized place of use for the specific use described in the right. In addition, 
the use of water under a right is limited to the amount needed to satisfy the beneficial 
purpose for which the right was issued. 

Prior to adoption of the Division 380 rules, enlargement was considered as an element of 
injury. To clarify that a water right cannot be enlarged regardless of whether another right 
would be injured, the Division 380 rules establish injury and enlargement as two separate 
criteria used in reviewing transfer applications. 

For example, the enlargement of a water right calling on the Columbia River likely would not 
injure other water rights. However, the Department would not approve the transfer of the 
right if doing so would allow enlargement of the right. 

Under the Division 380 definitions: 

"Enlargement" means an expansion of a water right and includes, but is not limited to: 
(a) Using a greater rate or duty of water per acre than currently allowed under a right; 
(b) Increasing the acreage irrigated under a right; 
( c) Failing to keep the original place of use from receiving water from the same source; or 
( d) Diverting more water at the new point of diversion or appropriation than is legally 
available to that right at the original point of diversion or appropriation. 

Examples of possible enlargement include: 

• An inability to dry up the lands covered by the water right. This generally is a 
problem in areas with extremely low-gradient streams bisecting areas which 
were natural w~tlands or meadows. If water flows from a stream, either on the 
surface or subsurface, to lands covered by a water right for a significant 
portion of the season and, as a result, plant growth is demonstrably greater 
than on surrounding lands which are not irrigated, then we will consider a 
proposed transfer as resulting in an enlargement. 

• Movement of a headgate downstream to a location at ~hich more streamflow 
could be taken to satisfy the right. The Department will limit the amount of 
water that may be taken at the downstream location to that available at the 
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original point of diversion and may require measurement at both locations to 
ensure that more water is not taken. 

• A change to instream use at a rate which would exceed the seasonal duty for 
the existing right when calculated based on 24-hour per day use of the 
instream right for the prescribed period during which the right is to be 
protected. Subject to the prohibition against injuring other water rights, the 
Department will allow alternatives as proposed by the applicant such as the 
use of water at a constant, reduced rate for the full season; the use of water at 
the full rate for a reduced period, or otherwise shaping the rate to maximize 
beneficial use instream during prescribed periods. In evaluating these 
proposals, the Department will ensure that other rights are not injured and that 
the maximum rate, duty and season of use for the original right are not 
exceeded. 

Following are examples of water right transfers that raise enlargement issues and a 
discussion of the conclusions that the Department has reached: 

Enlargement Case 1: Transfer of More Water than Could Be Used under Existing 
Right 

Situation 

A water right issued for dust control in a cattle feedlot allows a maximum rate of diversion of 
1 cfs. The right does not specify a season ofuse or a duty. In describing the need and purpose 
for the original permit, the applicant indicated that the right was necessary for dust control 
during not more than forty-five days per summer for a period of two hours per day at a rate 
of 450 gallons per minute. The use of water in this manner would require the use of only 7 
acre-feet of water. 

A water right transfer is proposed to change the place of use and character of use to allow use 
of the water in an industrial facility. Under the proposed new use, water could be beneficially 
used year-around at full rate. This would result in a diversion of as much as 724 acre-feet of 
water. 

Page 9 of21 
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Discussion 

Changing the character of use through a water right transfer creates a significant potential for 
enlarging a water right. The amount of water that could be beneficially used without waste 
under many existing rights is substantially less than the "face value" of the right assuming a 
constant diversion of water throughout the authorized period of use. If the right will no 
longer be subject to the same beneficial use criteria after a transfer, the change may result in 
an enlargement. In evaluating whether this will occur, it is important to consider both the 
instantaneous rate allowed under the right and the annual duty that could be diverted. While 
it may be beneficial for water to be periodically taken at the authorized rate at any time 
during a year, it does not necessarily follow that it is beneficial for water to be taken at that 
rate throughout the year. 

For many water rights, it is not clear exactly how much water could be beneficially used. The 
original permit application provides some information that can be used in understanding what 
the applicant believed could be used at the time. The quantity of water that has been 
historically used could provide another indicator of what would constitute beneficial use 
without waste. However, neither of these indicators definitively answer the question of how 
much water could be beneficially used under the existing right and, thus, how much water 
can be transferred to the proposed new use. 

In the example, the water user is not entitled to the use of the full 724 acre-feet of water. To 
achieve that volume of diversion, the water user would have to apply dust control water 
throughout the year, including during period of heavy precipitation and freezing 
temperatures. The use of water in that mariner would have been wasteful. 

The applicant bears the ultimate responsibility for identifying a reasonable and appropriate 
quantity of water that could have been diverted under the existing, authorized use and for 
agreeing to conditions that limit the quantity of water to be diverted after the transfer is 
completed. The Department can provide advice and assistance in calculating the quantity of 
water, but cannot unilaterally impose the condition. In the absence of the applicant's 
agreement, the Department will deny the application because a finding cannot be made that 
the transfer will not result in enlargement. 

Enlargement Case 2: Industrial Water Rights 

Situation 

The owner of an industrial facility holds a water right for up to 1 cfs to supply water needs 
within the facility. Given the nature of the specific industrial use at the site, water could be 
diverted at full rate throughout the year beneficially and without waste. However, because of 
changes in the facility, the full quantity of water is no longer required at the existing facility. 
The owner of the facility is planning another industrial facility at another location that will 
also need water and applies to transfer 0.5 cfs of the water right to the new location. 
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Discussion 

In determining if the proposed transfer will result in injury to other water rights, the 
Department will considerthe impacts of the change using estimates of consumptive use and 
irretrievable losses based on the authorized use. The Department will conclude that there is 
no injury if the impacts on other water rights do not exceed the impacts that likely could have 
occurred in the absence of the transfer. 

However, the Department does not consider the transfer of a portion of the quantity of water 
that could have been used for industrial purposes to constitute an enlargement. Subject to the 
requirement that the change not result in injury to other water rights, a portion of the quantity 
of water allowed under an industrial water right can be moved to a new use without "drying 
up" a portion of the existing use. 

Enlargement Case 3: Extension of Season 

Situation 

A change in character of use is proposed under which the water right would be exercised 
year-around. The originating right is an irrigation right with a specified season. The transfer 
applicant is proposing to transfer the right to agricultural use at the existing maximum rate of 
diversion, but has agreed to limit annual diversions of water to the quantity allowed under the 
existing right. 

Discussion 

Although extension of the allowable season of use under a water right frequently will raise 
injury issues, the extension of the season does not constitute enlargement of the right if the 
total annual diversion is limited to the quantity that could have been diverted under the 
originating right. The injury issues that are raised are a result of the new use of water that 
will occur during periods in which it has not existed in the past. 

Injury issues are minimized if the authorized source for the right is a ground water aquifer 
that functions as a reservoir. In such a system, the potential effects on other users are 
influenced more by the total quantity of water removed from the aquifer than by the timing of 
the removal. However, the potential effects on other users resulting from use of ground water 
where there is a potential for substantial interference with surface water or from the use of 
surface water are influenced more by the timing of the use than by the total quantity of water 
used. Absent injury to other water rights, the season of use can be extended through a water 
right transfer regardless of source. However, careful evaluation of the impacts on other rights 
is particularly important in situations in which the proposed change will affect surface water 
flows. 
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Enlargement Case 4: Ready, Willing, and Able 

Situation 

A water right holder has exercised a water right through a series of temporary transfers. 
During the period in which water has been used at locations other than that authorized under 
the existing, certificated right, one of the wells listed on the certificate has been abandoned. 
As a result, the water right holder no longer has the capacity to divert the full quantity of 
water allowed under the right. 

The water right holder is now seeking a transfer to change the authorized point of 
appropriation from the abandoned well to a different well a short distance away. The 
Department has reviewed the well logs for the two wells and has concluded that they take 
water from the same source. 

Discussion 

A water user must be ready, willing, and able to use water under a water right or risk 
forfeiture of the right. However, the ultimate test of whether a user is ready, willing, and able 
is whether or not forfeiture could be proven in a cancellation proceeding. The right has been 
beneficially used under the temporary transfers and is not subject to forfeiture. Therefore, the 
abandonment of the well is not a constraint on transfer of the right. 

If there are questions about whether a transfer applicant has the capability to use the full 
quantity of water allowed under a water right proposed for transfer, the Department will 
request more specific information about how the water right has been exercised and better 
documentation of how the water has been used. Failure of the applicant to provide the 
requested information may provide a basis for denial of the application as incomplete. 

Enlargement Case 5: Multiple Changes in Character of Use 

Situation 

An irrigation water right for 10 acres has been transfe1Ted to industrial use. The original 
water right allowed the use ofup to 1140th cfs per acre with a duty of 4.5 acre-feet per acre. 
No injury issues were identified at the time of the original transfer and the certificate for the 
industrial water right allows the use ofup to 0.25 cfs with an annual duty of 45 acre-feet. The 
industrial facility is being closed and the owner has applied to transfer the water right to 
irrigation of 20 acres. 

Discussion 

Water rights retain many of the conditions of the decrees and permits under which the rights 
were originally established. Transfer orders specifically provide that the use is subject to all 
other conditions and limitations contained in the previous right and any related decree. In 
addition, certificates refer to the permit or decree under which the right was originally 
established. A water right that was originally established at rate of 1140th cannot be 

Page 12 of21 



Exhibit A6, Page 13 of 21

ER-10

transferred back to irrigation at a lesser rate. The Department will not allow an irrigation 
water right to be enlarged by converting the right to another use, and then back to irrigation 
of a larger number of acres. 

Enlargement Case 6: Drying Up Land 

Situation 

An irrigation water right is served by a series of small dams and ditches. During the spring, 
the lands are sub-irrigated and, as the irrigation season progresses, the water user maintains 
the irrigation by installing and removing the small dams to push the streamflow through the 
ditches and across the land. The water user applies to transfer the irrigation water rights to 
another location. 

Discussion 

When changing the place of a water right, the user must be able to prevent water from the 
authorized source from reaching the "From" lands. The inability of the water user to dry up 
the existing, authorized place of use can be a result of a variety of factors-the lands are 
along a low gradient stream, the lands are served by leaky ditches that will continue to be 
used, or the proposed place of use is up-gradient of the authorized place of use and tail water 
will flow to the "From" lands. If all or a portion of the "From" lands will continue to receive 
water from the source described under the right, then the Department will not allow the water 
rights for those lands to be moved. 

Continued in·igation of the "From" lands from another source does not constitute an 
enlargement. For example, the lands currently are irrigated using reclaimed water under a 
NPDES or WPCF pe1mit, then the water right for those lands may be transferred to another 
location regardless of the source of the reclaimed water. Additionally, the continued sub­
irrigation of low-gradient lands after a transfer is not an enlargement if the authorized source 
under the transferred right is separate and distinct from the source of the sub-irrigation. 
However, the quantity of water that can be transferred may be limited based on the quantity 
of water that could have been used beneficially without waste under the existing right. 

Enlargement Case 7: Changes from Specific Uses to General Uses 

Situation 

A water right allows group domestic use and irrigation of up to ½ acre of lawn and non­
commercial for 15 families. The water right is in the name of the water company that 
supplies potable water to the area. The water company files an application to transfer the 
domestic right to quasi-municipal use in two quarter-quarter sections. 
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Discussion 

A change from a specific use to a more general use that encompasses the existing specific use 
raises enlargement issues. Examples of these types of transfers include changes from 
domestic to quasi-municipal, irrigation to quasi-municipal, irrigation to wildlife refuge, and 
boiler use to industrial use. When processing transfers involving changes from specific to 
general uses, the Department will consider whether the proposed new use will allow an 
increase in the use of the right beyond that originally authorized. If such an increase could 
occur, the Department will propose alternative conditions to the applicant to eliminate the 
potential enlargement. These conditions can include limitations on the extent to which water 
can be applied for the original specific purpose of the right or a reduction in the quantity of 
water transferred. For example, in transfers from irrigation to wildlife refuge use, the 
Department has limited the number of acres that can be irrigated under the right in a single 
season to the number of acres allowed under the original right. 

WHAT IS THE SAME SOURCE? 

Discussion 

Transfer rule and current guidance advise that a change in point of diversion ( or point of 
appropriation) is restricted to the same surface water source (or same ground water aquifer). 

OAR 690-380-2110(2) states: 

"Except as provided in ORS 540.531 and OAR 690-380-2130 [SW diversion to GW 
appropriation], a change in point of diversion is restricted to the same source of surface 
water. A change in point of appropriation under a water right or certificate of 
registration modification is restricted to the same aquifer." 

Use of the wrong point of diversion does not constitute forfeiture unless it's diverting water from 
the wrong ( different) source: 

• If a water right holder is diverting water from an unauthorized POD, but they 
are still accessing the same (authorized) source of water, the right is not subject 
to forfeiture. 

• If, however, a water right holder is diverting water from an unauthorized POD 
on a different (unauthorized) source of water, then the right would be subject to 
forfeiture because they are not accessing the source of water allowed under the 
right. 

The Department has conducted cancellation proceedings in which the use of the wrong POD 
was an issue. These cases confirm that the water right is not forfeited as a result of the use of 
an unauthorized POD provided that use is made from the correct source. In one case, the 
authorized POD was a short distance downstream of the POD that was used (Spec. Or. Vol. 
32, page 544). In the other case, the authorized POD was 5 or 6 miles upstream of the POD 
that was used (Spec. Or. Vol. 34, page 136). In both cases, the names of the stream on which 
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United States Department of the Interior 

BUREAU OF LAND MANAGEMENT 

Prineville Field Office 
3050 NE Third St. 

Prineville, OR 97754 

In reply refer to: 1610 

Dear Interested Party: 

In accordance with the Federal Land Policy and Management Act (FLPMA) and the National Environmental 
Policy Act (NEPA), the Bureau of Land Management (BLM) has prepared the attached Record of Decision (ROD) 
and approved John Day Basin Resource Management Plan (JDBRMP). The JDBRMP addresses management of 
about 456,600 acres of public land in eight counties in central Oregon. 

The JDBRMP integrates all resource management activities in the plan area into a single unified land use plan that 
replaces three land use plans, one Wild and Scenic River Plan, and one Coordinated Resource Management Plan. 
The ROD was prepared in accordance with 40 CFR Part 1505.2, which requires a concise document linking the 
final decision to the analysis presented in the Proposed Resource Management Plan/Final Environmental Impact 
Statement (PRMP/FEIS). 

A 30-day protest period was provided on the proposed land use planning decisions in the John Day Basin PRMP/ 
FEIS in accordance with 43 CFR Part 1610.5-2. The BLM received 27 protest letters. All but three were classified as 
form or comment letters. After careful consideration of all points raised in those protests, the BLM Director con-

cluded that the BLM Oregon State Director and the Prineville District followed all applicable laws, regulations, 
policies, and pertinent resource considerations in developing the proposed plan. Responses were sent from the 
BLM Director to all protesting parties to address their concerns. The BLM’s protest summary report is available on 
the Prineville BLM District’s planning web page at: http://www.blm.gov/or/districts/prineville/plans/johndayrmp/ 
jdbsupportdocs.php. 

The Governor of Oregon was provided a formal 60-day review period to determine if the proposed plan con-

formed to existing state and local plans, programs, and policies. No inconsistencies were identified. 

The ROD serves as the final decision for the land use plan decisions described in the attached approved JDBRMP 
and becomes effective on the date the ROD is signed. No further administrative remedies are available at this time 
for these land use plan decisions. Some of these planning decisions will require preparation of a detailed, project-
specific environmental analysis prior to on-the-ground implementation. Future public involvement opportunities 
will be provided as appropriate at that time. 

Other decisions have been addressed to a sufficient level of detail in the John Day Basin PRMP/FEIS process to 
be implemented over time without further NEPA analysis.  These are considered to be new “implementation 
decisions” (see the Implementation Decisions section of the ROD). These will be implemented as funding and 
staff are available.  A separate appeal opportunity for these selected decisions is being provided at this time.  The 
appeal period will close 30 days from the date the Notice of Availability of the John Day Basin ROD/RMP appears 
in the Federal Register.  This date will also be announced via local news releases, legal notices, and/or individual 
mailings. Please review the ROD carefully for more detailed discussion of the appeal process. 

Updates on implementation of the JDBRMP will be available on the internet at: http://www.blm.gov/or/districts/ 
Prineville/index.php. 

We appreciate your interest and help in this planning effort and look forward to your continued participation as 
the plan is implemented. 

Sincerely, 

Carol Benkosky 
Prineville BLM District Manager 
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John Day Basin ROD & RMP

16. Avoid livestock trailing, bedding, loading, and other handling activities in Riparian Management Areas. 

17. Locate troughs associated with spring developments and off-channel water on ground with a slope, 
vegetated buffer, and distance away from Riparian Management Areas to ensure that management of 
the area does not contribute sediment to or remove vegetation from hydric soils, riparian or wetland 
areas. Fence developed spring areas to exclude livestock. Use an automatic shut-off or efficiently return 
overflow to the source in a short-return interval. 

Guideline 
1. 1 Over the course of two years, forest cover treatments should not result in more than 80 percent loss of 

forest cover in areas of less than 15 to 18 inches annual precipitation zone. This 80 percent change applies 
to cumulative activities across all ownerships of a watershed Hydrologic UNit Code (HUC 5). Phased 
treatments are preferred. 

2. 1 During forest and juniper watershed treatments lop and scatter limbs or similar material (see Table 2 in 
the Vegetation section), where peak flows exceed natural values (e.g., Harris and Hubbard, 1993).  

Objective AQ7 
Maintain water rights needed to meet BLM management purposes and maintain beneficial uses. 

Management Actions 
1. 1 Water rights on BLM-administered lands are held in, or transferred to, the name of the United States, 

Department of Interior, BLM. To maintain all valid water rights, the BLM will inventory and catalog 
Public Water Reserve (PWR) 107 water rights for livestock and domestic water use and document existing 
water rights over the life of the plan and beyond. 

2. 1 Compile the history of use on BLM water rights and points of diversion. Voluntary relinquishment of 
mining water rights that are no longer valid will contribute to meeting instream flow goals. To maintain 
beneficial use of water rights, complete a change-of-use to instream use for each water right not used for 
their original purpose. 

3. 1 Require rights-of-way to convey surface or ground water across BLM land, with the exception of off-
channel water for livestock and wildlife beneficial uses that improve watershed condition and attain ACS 
objectives. 

4. 1 Increase instream flows through cooperative efforts to lease water rights instream and improve irrigation 
efficiency. Apply Land and Water Conservation Funds to restore instream flows that support ecological 
and recreational resource values during periods of peak demand. 

5. 1 For the North Fork John Day subbasin, acquire and maintain instream and other water rights necessary 
to support recreational activities including fishing, canoeing, hiking, kayaking, swimming, white water 
rafting, big game hunting, obligate diverse wildlife assemblage, and anadromous fish and bull trout 
habitat throughout pertinent life cycles. 

6. 1 Limit withdrawals of water from stream systems to those that do not contribute to degradation of fish 
and aquatic life. Cease water withdrawal from stream channels when stream flows drop below 10 
cubic feet per second at Bridge Creek (USGS gauge 14046778), after August 15th on the Mainstem John 
Day River, and at similar in-stream flow goals for fish, recreation and pollution abatement in the plan 
area. These goals include ODFW minimum instream flow goals, State Scenic Waterway, or future BLM 
instream flow goals identified by the BLM. Withdrawals include, but are not limited to: irrigation of 
agricultural land for cultivation of agricultural crops, permanent conversions (see glossary), or wildlife 
food and cover plots; mining operations; and rangeland restoration. 

a. Water may be withdrawn beyond the shut-off limits to restore perennial vegetation in floodplains 
when it is determined that the long-term benefit to water quality and fish habitat restoration outweighs 
the short-term impacts and is consistent with the Endangered Species Act and Clean Water Act. 
Allowable uses include the establishment of perennial vegetation (see Vegetation objectives) that will 
not require irrigation after establishment for the purposes of restoring riparian habitats and growing 
hardwood riparian stock for out-planting. 

52 1- Aquatics 
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Schwabe 
WILLIAMSON & WYATT® 

January 27, 2020 

Amanda Roberts 
Central Oregon Field Manager 
Prineville District Office 
Bureau of Land Management 
3050 NE 3rd Street 
Prineville OR 97754 

Elizabeth E. Howard 
Admitted in Oregon, Washington and 
Nmth Dakota 
T: 503-796-2093 
C: 503-312-8765 
ehoward@schwabe.com 

RE: Right of Way Application - Bridge Creek Water Right Diversions & Access 
Our File No.: 129629-213607 

Dear Ms. Roberts: 

Enclosed please find the right of way application discussed with Kyle Hensley, Anna Smith, and 
Jana Wilcox in late 2019. This appJication is being filed by Bridge Creek Ranch LLC to 
facilitate access to its authorized water right diversions on Bridge Creek and in order to complete 
repairs and upgrades required by Oregon Water Right Transfer Application T-9873. These same 
points of diversion have been used in some instances since the 1880s for other, existing water 
rights and are critical for filling the Painted Hills Reservoir with water that is being used for 
irrigation and will, upon completion of work this summer, also be used for instream releases to 
supplement summer time flows in Bear and Bridge Creek. 

As explained in the application, this is a renewal and expansion of the Right of Way issued to 
Derby Smith Partners, Serial No. 60685. As we also explain in the application, Bridge Creek 
Ranch does not agree that the limitation on water right diversions set forth in paragraph "n" of 
the Debry Smith right of way shouJd or can lawfully be applied to water lawfully dive1ted by 
Bridge Creek for use on lands (or in storage facilities) that are not owned by the BLM. If one 
traces the origin of the Bridge Creek withdrawal limitation back to the John Day Basin RMP and 
Sutton Mountain CRMP, it is clear that this provision was meant to apply to water rights 
appurtenant to and used on BLM lands, not to water rights apprntenant to private lands. Bridge 
Creek Ranch does not dispute that the 10 cfs withdrawal limitation can be applied to the 
diversion of water rights used on BLM's lands, of which there are approximately 112 acres 
covered by the diversions included in the right of way. Bridge Creek Ranch also wishes to note 
that the work it is doing on the Painted Hills Reservoir will increase summer flows, thereby 
providing instream benefits consistent with the BLM's objectives in the John Day Basin RMP. 
This work is strongly supported by the Tribes, Oregon Depa1tment of Fish & Wildlife and the 
Oregon Water Resources Depa1tment, among others. 

PacwestCenter I 1211 SWSthAvenue I Suite 1900 I Portland.OR I 97204 IM 503·222 9981 I F503-796•2900 I schwabecom I 



BCR000006
Exhibit R4 - Page 2 of 27

ER-17

Amanda Roberts 
January 27, 2020 
Page2 

We look forward to working with BLM to successfully complete the Bridge Creek water 
diversion and access right of way renewal and issuance. Please let us hear from you or your staff 
before February 6, 2020 to confirm that you are processing the application and any other 
information you may need to complete it, so that we can move this process forward 
expeditiously. 

EEI-l:cw 
Enclosures 

cc: Mike Pati 
Gabe Williams 
Gordon Tolton 

PDX\129629\213607\EEH\270827 I 2. I 

schwabe.com 
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CONVERSATION RECORD - Anna Smith and Time:4pm 

Amanda S Roberts, Field Manager 

TYPE: _ VISIT _ CONFERENCE X TELEPHONE 

INCOMING OUTGOING 

Location of Visit/Conference: 

I Date: July 18, 2020 

NAME OF PERSONS CONTACTED OR IN CONTACT WITH YOU: ORGANIZATION (Office, dept, bureau, etc.) 
Gordon Talton 

SUBJECT: withdrawal of water from Bridge Creek 

SUMMARY: 
John Day Basin RMP direction to withdrawals from Bridge Creek when flows drop below 10cfs. (JDBRMP page 52) 
In more detail: 

TELEPHONE NO. 

Amanda Roberts explained to Gordon that the BLM in conversation with the ranch about operations at the point of diversion. However, Amanda 
wanted to ensure that the BLM remained consistent in making the annual phone call about stopping withdrawals when Bridge Creek Stream flows 
drop below 10 cfs. Gordon said thanks for the call. 

ACTION REQUIRED: 

NAME OF PERSON DOCUMENTING CONVERSATION: SIGNATURE: DATE: 

ACTION TAKEN: 

OF271 CONVERSATION RECORD OPTIONAL FORM 271 (12-76) 
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From: 
To: 
Cc: 

Subject: 
Date: 
Attachments: 

Smith Anna K 
Lightcap Scott w 
Brown Michael E: Moss Jeffrey P 
Fw: Flow vs Water Temperatures for Fish 
Thursday, May 20, 2021 10:05:36 AM 

~ 

my analysis of l0cfs. State water quality standard is 18C. 

From: Smith, Anna K 

Sent: Friday, March 12, 2021 09:23 AM 

To: Roberts, Amanda S <asroberts@blm.gov> 

Cc: Mckinney, Stephanie D <smckinney@blm.gov> 

Subject: Flow vs Water Temperatures for Fish 

Dear Amanda, 

ODFW says steel head die at 2SC. The graph below plots Bridge Creek Flow vs Bridge Creek 

Water Temperature in Augusts (2006 to 2019). 

It's evident to me, than lOcfs protects steel head a lot (80%) of the time. 
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Prineville District BLM 

541-416-6747 
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EARLY ALERT 

May 25, 2021 

To: 

From: 

Through: 

Subject: 

Who: 

Where: 

When: 

HQ BLM/DOI Officials 

BLM Oregon/Washington State Office 

Division Chief, HQ Public Affairs 

Bridge Creek Ranch Trespass 

Mike Pati, Bridge Creek Ranch LLC 

T. 11 S., R. 21 E., sec. 5, lot 4; sec. 6, lot I. Bridge Creek area North of Mitchell 
Oregon, on Central Oregon Field Office 

May 27, 2021 

Action/Issue: The BLM Central Oregon Field Office (COFO) is preparing to issue two notices 
of trespass to Bridge Creek Ranch LLC (BCR). 

Background: The COFO is preparing to issue two notices of trespass to BCR for two separate 
unauthorized uses on public lands: an agricultural field approximately 18.5 acres in size and the 
use of a point of diversion (POD) on public lands. The POD is used to fill a pond on their private 
land and water their agricultural fields. 

The COFO is working to resolve the unauthorized uses. The COFO staff and management have 
met with BCR staff in the field, and BCR submitted incomplete applications for a right-of-way 
and an agricultural use lease in November 2020. In December 2020 the BLM determined the 
processing category for the applications and requested processing fees from BCR. To date, no 
processing fee has been submitted. 

It is important that the BLM move quickly to stop the unauthorized uses, as continued 
unrestricted use of the POD that draws instream flow below 10 cubic feet per second (cfs) 
jeopardizes the Endangered Species Act threatened mid-Columbia River steelhead and other 
sensitive species. Should the POD be authorized in the future, stipulations would be included to 
protect the minimum instream flow. The BLM is unable to apply stipulations to unauthorized 
uses. Instream flows are trending downward and approaching lO cfs. In recent weeks flows 
dropping below l O cfs were recorded. 

In addition, addressing these unauthorized uses sooner rather than later is important as the lands 
in trespass have also been identified for inclusion the proposed Painted Hills National 
Monument. 
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Bridge Creek Ranch LLC is likely to perceive economic hardship when they are notified that 
they are not allowed to continue unauthorized uses on public land. 

The COFO is aware that Bridge Creek Ranch LLC uses the water for their agricultural fields and 
is aware that a Notice of Trespass will impact their current operations. 

Media Interest: None to date. 

Contact: Barry Bushue, State Director, Oregon/Washington, (503) 808-6026. 
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United States Department of the Interior 
BUREAU OF LAND MANAGEMENT 

In Reply Refer To; 
2921 (ORP040) 
OROR070503 

Prineville District Office 
3050 NE 3rd Street 

Prineville, Oregon 97754 

MAY 2 8 2021 

CERTIFIEDMAIL-70191640000171831386 
RETURN RECEIPT REQUESTED 

Bridge Creek Ranch, LLC 
Attn: Mike Pati 
355 Goodpasture Island Road, Suite 300 
Eugene, OR 9740 I 

TRESPASS NOTICE 

AUTHOR INITIALS ___ OATE ___ _ 

SUPERVISOR INITIALS ~TE -(/2,z/4. / 

You are hereby notified that the Bureau of Land Management (BLM) has made an investigation 
and evidence shows that you have impacted public lands in trespass. We allege that you have 
violated the law and regulations approved by the Secretary of the Interior pursuant to the 
authority vested in her by said law. 

Our investigation shows that you, or a subcontractor working for you, have been using a point of 
diversion (POD) and appurtenant features for the transportation of water without approval on 
federal lands administered by the BLM Prineville District, located in Wheeler County, Oregon. 

The POD is located along the eastern bank of Bridge Creek and has been used to divert water 
from the creek without prior approval. An application from Bridge Creek Ranch was received 
via email on November 03, 2020. On December 16, 2021 a Processing Category Determination 
letter was mailed via certified mail to Mike Pati requesting a processing fee per 43 CFR 2804.14. 
After a processing category is determined, the applicants must submit the appropriate payment 
for that category before BLM begins processing the application. To date, no processing fee has 
been submitted. 

For any activities on BLM lands that are not casual use, you must obtain prior BLM approval (43 
CFR 2804.29(b)). As the BLM has not written a final decision and issued a grant (43 CFR 
~805. 10), the POD is an alleged unauthorized use and development (43 CFR 2808.10). 

The lands we alleged have been impacted in trespass are described as follows: 

Willamette Meridian, Oregon 
T. 11 S., R. 21 E., 

sec. 6, lot 1. 
The area described above contains approximately 0.72 acres. 
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r r r 
The action you have undertaken constitutes an unauthorized use under the Federal Land Policy 
and Management Act of 1976, as amended (43 USC 1701 et seq.) and the regulations found in 
43 CFR 2808. As a consequence of this act you may be liable for the administrative costs 
incurred by the United States as a consequence of such trespass; the rental value of the lands 
during the term of the trespass; and rehabilitation and restoring of the lands involved. 

Unless you receive written authorization from the BLM in the form of a Right-of-Way 
grant, you shall stop all activities associated with the POD. 

You are allowed 10 days from receipt of this notice to schedule a meeting with the BLM. At 
this meeting you may present evidence to show that you are not responsible for the trespass as 
we have alleged. Failure to comply with this notice and to resolve your trespass liability may 
result in trespass penalties and a citation for your appearance before a designated United States 
magistrate who may impose a fine not more than $1,000.00 or imprisonment of not more than 12 
months or both under Title 43 CFR 9262.1. 

If you have any questions regarding this notice of trespass please contact Faith Simitz, Realty 
Specialist by phone at 541-416-6783 or by email at fsimitz@blm.gov. 

Sincerely, 

~s~-
Amanda S. Roberts 
Field Manager, Central Oregon Field Office 

Enclosure: Form 1842-1 
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PROkfl Tl~ (NC ·1 SOLE 111~8 e11. q= BR/ I¼€ 
!!B§cK RAN$ LL.(!. 

(Tltlo) 

(Signature of Alllhoriled Officer) 

(Bfreollvo DaUI of Orant) 

(Form 280(}.U, pD8e 2) 
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1.0 Definitions 

Bxhibit A-OROR 070300 

Stipulations for Bridge Creek Ranch- Point of Diversion 
July 8, 2021 

1.1 The Central Oregon Field Manager or designated representative is the Authorized Officer 
(AO), as defined by 43 CFR 2920.0-S(a). 

1.2 "Grantee" means Bridge Creek Ranch, and any and all assignees that may be of record, 
including all agents, contractors, subcontractors, and employees. 

1.3 "Grant" means the license, lease, pennit, or other pennission granted by the United States to 
the grantee for the use of public lands and resources. 

2.0 !lmml 

2.1 The grantee will address all matters to the Central Oregon Field Manager, 3050 NB 3rd St., 
Prineville, Oregon 97754. 

2.2 In case of change of address, the grantee shall immediately notify the AO. 

2.3 Any modifications to the proposed activities must be approved in writing by the AO. 

2.4 This grant is subject to all prior valid and existing rights, and the United States makes no 
representations or wammties whatever, either expressed or implied, as to the existence, or 
nature of such valid existing rights. 

I 

2.5 The right to grant additional rights-of-way or permits for compatible use on, over, under, or 
adjacent to the land involved in this grant is reserved to the AO. 

2.6 It is the responsibility of the grantee to ensure that field party members are familiar with and 
adhere to these stipulations. 

2.7 The holder, in exercising the privileges granted under this grant shall comply with the 
regulations of the Department of the Interior and all Federal, State, County and Municipal 
laws, ordinances, or regulations, which are applicable to the area or operations covered by 
this grant. 

2.8 This grant may be terminated if the BLM detennines that the grantee is manufacturing, 
distributing, dispensing, or possessing with intent to manufacture, distribute, or dispense a 
controlled substance on the public lands described herein in violation of the Controlled 
Substances Act of 1970, 21 U.S.C. § 801 et seq. 

2.9 In the advent of a disagreement of the interpretation or implementation of these stipulations 
the grantee agrees that the AO shall have the final say in how these stipulations are 
interpreted and implemented. 



BCR000131
Ex. P28 

Page 11 of 31

ER-28

2.10 This grant may not be encumbered, hypothecated, assigned, subleased, or transferred without 
prior written approval by the AO. 

2.11 The AO may revoke or terminate this grant in whole, or in part. upon a determination by the 
AO that the terms, conditions, or stipulations of the grant have been violated, or by 
determination by the AO that the grantee's actions pose a threat to human health or safety, or 
ineparable harm to the sunounding environment. 

2.12 The grantee shall not enclose or obstruct in any manner, or erect or maintain any signs or 
structures on roads or trails commonly used for public travel or access to public lands 
surrounding the grant. 

2.13 This grant does not authorize the pennittec to take from the public lands any mineral or 
vegetative material, including timber, without securing authori7.ation under 30 USC 601 et 
seq. 

• 2.14 This grant does not authorize any other use of the public lands or improvements belonging to 
the US Government 

2.15 Grantee shall comply with Title VI of Civil Rights Act of 1964 (42 U.S.C. 2000 et seq.) and 
the regulations of the Secretary of the Interior issued pursuant thereto. 

3.0 EnviroruneotaJ 

3.1 Grantee will not intentionally harass or hann migratory birds or interfere with their nesting 
and brood rearing activities. 

3.2 Grantee wiUnot intentionally harass or hann migratory Middle Columbia Swnmer Steelhead 
or interfere with their spawning and rearing activities. 

3.3 All activities shall be conducted so as to avoid or minimize disturbance to vegetation. If it 
becomes necessary to remove vegetation, prior approval by the AO is required. 

3.4 All operations shall be conducted with due regard for good resource management and in such 
a manner as not to block any stream, or drainage system, or cause the pollution or siltation of 
any stream or lake. 

3.5 The grantee shall conduct all activities associated with the construction. operation, and 
termination of the right~f-way within the authorized limits of the right~f-way. If any 
scarring or damage occurs outside of approved areas as a result of the holder's operations, the 
areas shall be repaired and reseeded, or otherwise corrected as necessary to the satisfaction of 
the Authorized Officer. 

3.6 The grantee will do everything reasonable, both independently and/or upon request of the 
authorized officer to prevent and suppress fires on or near the lands occupied under the right~ 
of-way. 

3. 7 Petroleum products or by-products shall not be used for dust suppression. 

3.8 Any revegetation will be with native species only. 
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4.0 Qperatiorial 

4.1 Prior to ground-distUJbins activities within the existing right-of-way, the holder shall notify 
the BLM Authorized Officer. The COFO Archaeology Staff shall review the project and 
inform the BLM Authorized Officer and holder of the nature of the cultural resources 
compliance that will be required. Cultural resources compliance may include cultural 
resources inventory, updated site recording for known archaeological sites, archaeological 
excavation and data recovery, archaeological monitoring, and/or other actions at the expense 
of the bolder. Unless otherwise stated by Authorized Officer, or in the case of an emergency, 
implementation of ground..clisturbing activities shall not proceed until the cultural resources 
compliance is complete. 

4.2 Thm shall be DO disturbance of any archaeological or historical sites, including graves and 
remains of cabins, and no collection of any artifacts whatsoever. Also, collection of 
vertebrate fossils, including mammoths and mastodon bones, tusks etc., is strictly prohibited. 
If historic resources are encountered then all artifacts will be respectfully left in place and the 
Central Oregon Field Office's cultural resources staff will be notified immediately. 

4.3 Any cultural and/or paleontological resource (historic or prehistoric site or object) discovered 
by the Grantee, or any person working on his behalf, on public or Federal lands shall be 
immediately reported to the Authorized Officer. Grantee shall suspend all operations in the 
immediate area of such discovery until written authorization to proceed is issued by the 
Authorized Officer. An evaluation of the discovery will be made by the AO to determine 
appropriate actions to prevent the loss of significant cultural or scientific values. The Grantee 
will be responsible for the cost of evaluation and the Authori7.ed Officer will make any 
decision as to proper mitigation measures after consulting with the Grantee. • 

4.4 All waste generated during operation, maintenance, and termination activities under this 
authorization shall be removed or otherwise disposed of as required by state and federal law. 
In this case the waste must be dumped in a Department of Environmental Quality (DEQ) 
approved landfill site. Waste in this sub-paragraph means all discarded matter, including but 
not limited to, human waste, trash garbage, refuse, and oil drums, petroleum products, ashes 
and discarded equipment. 

4.5 Areas of operation shall be left clean of all unauthorized foreign objec(s. This shall include, 
but is not limited to, wires, pins, flags and reflectors. 

4.6 All fuel or lubricant spills will be cleaned up immediately, taking precedence over all other 
matters, except the health and safety of personnel. Spills will be cleaned up utilizing 
absorbent pads or other Oregon State DEQ approved methods. Any such spill sites will be 
documented so that they can be located during the compliance check. 

4.7 Recovered spill fluids will be removed and either incinerated in approved receptacles or in 
accordance with appropriate laws and regulations. 

4.8 As soon as possible, but not later than 24 hours, notice of any such discharge, will be given to 
the AO and any other Federal and State Officials as are required by law. 

4.9 All State and Federal safety standards and regulations for fuel transportation and handling 
will be followed. Only fuel products and amounts specifically authorized shall be stored on 
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site, and shall be located at least 100 feet away from any source of water. All fuel containers, 
including barrels and propane tanks, shall be marked with the grantees name, product type, 
and year filled. • 

4.10 The grantee shall protect all Survey Monuments. In the advent of obliteration or disturbance 
of a survey monument, the grantee shall immediately notify the AO. The grantee will be 
financially responsible to re-establish the survey monuments to the Bureau standards. 

4.11 No hazardous materials shall be transported or disposed within the area of authorized use. 

4.12 Prior to abandonment of any portion of the facilities authorized by this grant, the grmtee shall 
contact the Authorized Officer, and if the situation warrants, to arrange a joint inspection of 
the riaht-of-way. The inspection will be held to agree on an acceptable rehabilitation plan. 
The Authom.cd Officer must approve the plan in writing prior to the grantee commencing 
any abandonment and/or rehabilitation activities. 

4.13 Any further ground disturbance will be done after approval by the Authorized Officer. 

4.14 Grantee shall inform and ensure compliance of the grant and its stipulations by his/her agents, 
contractors, subcontractors, employees, and guests. 

4.15 No new access trails or roads are authorized without written authorization from the Bureau of 
Land Management. 

4.16 The BLM Prineville District Office (PROO) forester shall be notified prior to any cutting 
activity when the following factors are present: 

4.16. l The total number of trees being removed at any one time exceeds ten and/or the 
removal of trees needed removed in a given area create a visible impact to the 
landscape visible to the public; 

4.16.2 The number of trees over 12 inches diameter at breast height (DBH) exceeds 
five; and/or 

4.16.3 Any one tree exceeds 18 inches DBH. 

In these cases the BLM shall be notified with a description of the trees and coordinates or 
map. BLM may appraise the timber involved and charge rhe Grantee the current market 
value stumpage, Alternatively, BLM may remove cut trees with a local or currently active 
contractor in the area. 

4.17 If felling trees within the ROW, leave boles of trees intact when they are greater than or 
equal to 12" in diameter. All limbs and boles less than 12" in diameter of tree will be 
chipped. 

4.18 All activities will be in accordance with the Industrial Fire Precaution Level (IFPL). The 
holder may request a waiver to proceed from the BLM if the IFPL would otherwise not 
allow the type of equipment as proposed. 

4.19 The site must be kept clean. All waste generated during the operation and termination 
activities of this lease shall be removed and disposed of as required by state and federal laws. 
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As defined in this paragraph "waste" means all discarded matter, including but not limited to 
human waste, trash, garbage, litter, oil drums, petroleum, ashes, and discarded equipment. 

4.20 Fuel storage·containers, including slow test holding tanks and huardous substances, with a' 
• total combined capacity larger than 55 gallons shall not be placed within 100 feet of the 
ordinary high water mark of any water body, Containers which exceed a total combined 
capacity of 110 gallons must be stored within an impenneable diked area or portable 
impenneable containment structure capable of containing J 10 percent capacity of the largest 
independent container. All containers must clearly be marked with the content's and the 
Lessee' name. Drip pans and materials, such as absorbent pads, must be on hand to contain 
and clean up spills from any transfer or handling of fuel. 

4.21 This authorization does not relieve the lessee from securing any other pennits, licenses, or 
other authom.ations requiml by federal, state, or local law. 

4.22 Grantee shall minimize disturbance to existing fences, gates~ brace panels, and other 
improvements on public lands. The Grantee is required to promptly repair impacted 
improvements to appropriate Bureau standards and/or specifications as determined by the 
AO. Grantee shall contact the owner of any improvements prior to disturbing them. No 
pennanent gates shall be allowed unless approved by the AO. 

4.22.1 When necessary to pass through a fence line, the fence shall be braced on both 
sides of the passageway prior to cutting of the fence. 

4.23 Within 180 days prior to tennination of the right--of~way the holder shall contact the 
authorized officer to arrange a joint inspection of the rigbt--of-way. This inspection will be 
held to agree to an acceptable termination (and rehabilitation) plan. This plan shall include, 
but is not lhnited to, removal of facilities, drainage sttuctures, or surface material, 
recontouring, topsoiling, or seeding. The authorized officer must approve the plan in writing 
prior to the holder's commencement of any tennination activities. 

4.24 The holder shall be responsible for the prevention of establishment, spread, or introduction, 
as well as the control of invasive plants and weeds in the project area, and shall consult with 
the AO and/or local authorities for acceptable weed control methods. The holder shall adhere 
to prevention and conttol measures as provided for in the 2016 Integrated Invasive Plant 
Management for the Prineville District Revised Environmental Assessment, or otherwise 
provided for by the AO. The holder shall use appropriate safety equipment and operating 
procedures, minimi?.e ground disturbance and exposed soil areas during treatments, and 
utiliu methods for disposal of vegetation that prevent spreading or reinfestation of unwanted 
vegetation. The holder shall only use BLM-approved herbicides and treabnent methods. 

4.24.J Use of pesticides or herbicides shall comply with the applicable Federal and State 
Jaws. Pesticides or herbicides shall be used in accordance with their registered 
uses and within limitations imposed by the Secretary of the Interior. Prior to the 
use of pesticides or herbicides, the grantee shall obtain from the AO written 
approval of a plan showing the type and quantity of materials to be used, pest(s) 
to be controlled, method of application, location of storage and disposal of 
containers, and any other infonnation deemed necessary by the AO. Emergency 
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use of pesticides or herbicides shall be approved in writing by the AO prior to 
such use. 

4.25 No water may be diverted when the stream flow drops below IO cfs in Bridge Creek, as 
measured at the Bridge Creek gauge station near the mouth of Bridge Creek. 

Grantee Signature Date I 
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MEMO TO THE FILE 
RIGHT OF WAY: OROR 070503 

DATE: 09/27/2021 

BY: Faith Simitz - Realty Specialist 

REGARDING: Trespass Liability 

BACKGROUND: Bridge Creek Ranch, LLC (BCR) submitted an SF-299 application for the 
Section 6 POD although had not paid processing 6 months past request. Field visits by botany 
staff identified the agricultural field (known as the Eighteen Acre Field) was in production, and 
as the Section 6 POD is used to irrigate this field, it was alleged that BCR was using the Section 
6 POD although it was unauthorized. 

Without an authorization, BCR wouldn't be constrained by stipulations that support ESA listed 
fish health within Bridge Creek, specifically a stipulation that requires the POD to be cut-off at 
IO cfs as water below 10 cfs heats up and causes fish stress and kill. BLM hydrologist, Anna 
Smith, brought this year's drought to attention and concern for irrigation when flows would be 
below 10 cfs. As of June 2021 Bridge Creek was reading at 4 cfs. 

A trespass notice was sent on May 28, 2021, requesting BCR to stop all activities associated with 
the Section 6 POD. Elizabeth Howard, Attorney and Authorized Agent for BCR/Pape, sent a 
letter on June 10, 2021. A meeting between DLM and DCR occurred on June 14, 2021 (see 
notes) where goals for BLM and BCR were discussed, including needs for authorization of the 
Section 6 POD. 

Trespass liability, per the Realty Trespass Abatement Handbook (H-9232-1) includes 
administrative costs, rental, and reclamation. Resolution of the trespass for the BLM includes 
authorization of the Section 6 POD and bonding associated with reclamation. Due to the goal for 
authorization, and in being good neighbors, fees associated with authorization and bonding were 
determined sufficient for trespass liability. 

Amanda S. Roberts 
Field Manager, Central Oregon Field Office 
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United States Department of the Interior 
BUREAU OF LAND MANAGEMENT 

In Reply Refer To: 
2921 (ORP040) 
OROR070503 

Prineville District Office 
3050 NE 3rd Street 

Prineville, Oregon 97754 

o:i o 6 2u21 

CERTIFIED MAIL- 7019 2280 0000 7156 1054 
RETURN RECEIPT REQUESTED 

AlllHOll!NrlW.S~lF 0i11:91202I 
Bridge Creek Ranch, LLC 
Attn: Mike Patti 
355 Goodpasture Island Road, Suite 300 
Eugene, OR 97401 

SUPERVISOR INITIALS ___ M~----

Trespass Notice Resolution - Case Closed 

On May 28, 2021, you were advised through a Trespass Notice that the United States of America, 
through the Bureau of Land Management (BLM), had made an investigation against you for the 
alleged unauthorized use of public land pursuant to Tile 43 CFR 2808.10 and under the authority of 
the Federal Land Policy and Management Act of 1976, as amended (43 U.S.C 1701 et seq). BLM's 
investigation identified the unauthorized use of a point of diversion (POD) and appurtenant features. 
The purpose of our notice was to provide you time in which to make restitution of your trespass, to 
provide information or evidence to assist in the equitable adjudication of the Bureaus trespass claim 
against you. 

The lands alleged in trespass are described as follows: 

Willamette Meridian, Oregon 
T. I I S., R. 21 E., 

sec. 6, lot l. 
The area described above contains approximately 0. 71 acres. 

Bridge Creek Ranch, LLC submitted an application for a point of diversion (POD) in Section 6, T. 11 
S., R. 21 E., "Section 6 POD", via email on November 3, 2020. The application was serialized as 
OROR 070300 and fees to process the application were requested by BLM on December 16, 2020. 
Bridge Creek Ranch, LLC submitted fees on June I, 2021 and BLM began processing the Right-of­
Way (ROW). A grant was offered to Bridge Creek Ranch, LLC and a reclamation bond, monitoring 
fees, and rental were requested on letters dated August 26, 2021. Bridge Creek Ranch, LLC 

.. submitted the appropriate payments, a surety bond for reclamation, and two signed copies of the 
grant in September 2021. 
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RESOLUTION 

The issuance of the ROW grant, OROR 070300, constitutes authorization of the Section 6 POD to 
Bridge Creek Ranch, LLC. The activity has been authorized and is no longer in alleged trespass, 
therefore, the Bureau of Land Management is closing trespass case OROR 070503. 

Thank you for your professionalism and cooperation in resolving this matter. 

If you have any questions please contact Faith Simitz, Realty Specialist, at fsimitz@blm.gov or (541) 
416-6783. 

CC: 
Elizabeth Howard, Attorney 
Schwabe Williamson & Wyatt 
1211 SW 5111 Ave, Ste 1900 
Portland, OR 97204 

Amanda S. Roberts 
Field Manager, Central Oregon Field Office 
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STATE OF OREGON 

COUNTY OF WHEELER 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

U.S. BUREAU OF LAND MANAGEME T 
3050 ETHIRDST 
PRINEVILLE OR 97754 

confinns the right to use the waters of BRIDGE CREEK tributary to John Day River for IRRIGATION OF 119.7 ACRES 
and DOMESTIC. 

This right was confirmed by decree of the Circuit Court of the State of Oregon for Wheeler County. The decree is of record 
at Salem, in the Order Record of the Water Resources Director in Volume 12, at Page 388. The date of priority is 1868. 

The amount of water to which such right is entitled, for the purposes aforesaid, is limited to an amount actually beneficially 
used for said purposes, and shall not exceed one-fortieth of one cubic foot per second per acre of land irrigated before June 
15, and one-eightieth of one cubic foot per second per acre after June 15, during the irrigation season from March I to 
October I of each year, measured at the point of diversion from the stream. 

The point of diversion is located as follows: 
Two Rn!! Mer Sec 0-0 Survev Coordinates 

11 S 21 E WM 9 NESW ORIGINAL POD - LAST CHANCE OR CARROL DITCHES- 1650 FEET 
NORTH AND 80 FEET WEST FROM Sl/4 CORNER. SECTION 9 

11 S 21E WM 6 NENE ADDITlONAL POD - 590 FEET SOUTH AND 2160 FEET EAST FROM 
Nl/4 CORNER. SECTION 6 

II S 21 E WM 9 NWNW ADDITIONAL POD - 960 FEET SOUTH AND 780 FEET EAST FROM 
NW CORNER. SECTION 9 

A description of the lands irrigated under such right, and to which the water is appurtenant ( or, if for other purposes, the place 
where such water is put to beneficial use), is as follows: 

IRRIGATION 
Twp Rng Mer Sec 0-0 Acres 

10 S 21E WM 31 SWNE I 1.0 
10 S 21E WM 31 NWSE 22.8 
10 S 21E WM 31 SWSE 0.1 
10 S 21E WM 31 SESE 9.4 
11 S 21E WM 5 NWNW 3.0 
II S 21E WM 5 SWNW 9.6 
II S 21E WM 5 SENW 2.9 
II S 21E WM 5 NESW 20.8 
II S 21E WM 5 NWSW 4.7 
II S 21E WM 5 SESW 0.5 
II S 21 E WM 5 NWSE 0.8 

OTICE OF RIGHT TO PETITJO FOR RECO SID ERA TION OR JUDICIAL REVIEW 
This is an order in other than a contested case. This order is subject to judicial review under ORS 183.482. Any petition for 
judicial review must be filed within the 60-day time period specified by ORS 183.482. Pursuant to ORS 183.482, ORS 
536.075 and OAR 137-003-0675, you may petition for judicial review and petition the Director for reconsideration of this 
order. A petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days 
following the date the petition was filed, the petition shall be deemed denied. 

T-9873-cf- l 3592.ra.klk Page 1 of2 Certificate 963 I I 
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IRRIGATION 
Twp Rng Mer Sec Q-Q Acres 

11 S 21E WM 5 SWSE 12.9 
11 S 21 E WM 5 SESE 4.4 
11 S 2IE WM 6 NENE 5.8 
11 S 21 E WM 8 NENE 9.0 
11 S 21 E WM 8 NWNE 2.0 

The water user shall maintain a headgate, an in-line flow meter, weir, or other suitable device for measuring and recording 
the quantity of water diverted. 

The water user shall maintain fish screens or fish by-pass devices, as appropriate, at the new points of diversion. 

The quantity of water diverted at the additional points of diversion, together with that diverted at the old point of diversion, 
shall not exceed the quantity of water lawfully available at the original point of diversion. 

The right to use water for the above purpose is restricted to beneficial use on the lands or place of use described and is subject 
to all other conditions and limitations contained in the decree. 

This certificate is issued to confirm changes in ADDITIONAL POINTS OF DIVERSION approved by an order of the Water 
Resources Director entered JULY 24, 2006, at Special Order Volume 69, Page 187, approving Transfer Application T-9873, 
supersedes Certificate 13592, State Record of Water Right Certificates. 

JUN 1 7 2022 
Issu~d~ 

~~-~ 
Water Right Services Division Administrator, for 
Thomas M. Byler, Director 
Oregon Water Resources Department 

T-9873-cf- I 3592.ra.klk Page 2 of2 Certificate 963 I I 



Water Resources Department 
725 Summer Street NE, Suite A 

Salem, OR 97301 

(503) 986-0900

Fax (503) 986-0904 

Update on Water Rights and Transfers Backlog Reduction Efforts  

House Committee on Agriculture, Land Use, Natural Resources and Water 

Representative Ken Helm, Chair 

Submitted by: Bryn Hudson, Legislative Coordinator 

3/7/2023 

Thank you for the opportunity to provide information related to the Department’s water rights 

and transfers protest backlog reduction efforts. This information is provided for informational 

purposes and the Department is not taking a position at this time.     

Background on Protests related to Water Right Transactions 

The Department is responsible for processing applications for new water use authorizations, as 

well as processing proposed changes to existing water rights (called transfers), and efforts to 

prove up on water right permits in order to obtain a water right certificate. In general, most types 

of water rights transactions involve a public comment period as well as protest period before a 

final order is issued. If a protest is filed by the applicant or by a third party, the Department will 

proceed to seek resolution to the issues with the parties through a settlement agreement, or where 

resolution cannot be reached, refer the case to the Office of Administrative Hearings for a 

contested case hearing. If a contested case hearing is held, the Administrative Law Judge (ALJ) 

will issue a proposed order. Parties generally may file exceptions to the ALJ proposed order. The 

Director generally issues the final order before it can then be appealed in the Court of Appeals. 

Depending on the complexity of the matter, the issues once referred can take a year to go through 

hearings process. More information on contested cases can be found in the Department’s 2019 

report to the legislature on litigation and contested cases available on the Department’s website. 

Protest Backlog 

The Department’s backlog of protests is a result of consistent underinvestment in staff to 

undertake the work at the Department, the Office of Administrative Hearings (OAH), and the 

Department of Justice (DOJ).  With the lack of resources, the Department has had to make 

decisions about which cases to move forward, often based on readiness of the parties and if it 

seemed unlikely that a settlement could be reached. Typically, we have only been able to move 

1-2 cases per biennium to hearing.

It is important to recognize that the staffing impacts of contested case hearings are not limited to 

the Department’s protest staff. Hearings often require resources from a variety of staff, such as 

hydrologists, hydrogeologists, watermasters, caseworkers, protest coordinators, and their 

managers. Hearings also require DOJ and OAH resources, in addition to the Department. In 

some cases, they may also involve and require participation of other agencies such as ODFW and 

DEQ. 

2021 Legislative Investment and Progress Made 
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-Oregon 
Tina Kotek, Governor 

https://www.oregon.gov/owrd/wrdreports/2019_Report_on_Contested_Cases_and_Litigation.pdf


In 2021, the Legislature invested $2.2 million General Fund, to facilitate the referral and 

completion of administrative hearings or other procedures, such as reaching a settlement 

agreement, to alleviate the protest backlog related to water right decisions. The Department hired 

two limited duration positions to work with the existing protest program coordinator, to help 

complete this work, bringing program capacity up to 3 FTE temporarily. Note that for the most 

part during this biennium, two of the three positions have been filled due to turnover in one of 

the limited duration positions. The remainder of the funds not used for staffing are allocated to 

paying for Department of Justice and Office of Administrative Hearings costs. The OAH hired 

new Hearing Officers, allowing for significant work for OAH to start in December 2021. DOJ 

assigned an attorney to assist with select protests beginning in late 2021 and also hired another 

attorney to support the backlog reduction project in April 2022.  Department staff provided 

training to OAH and DOJ staff in December of 2021. To date, the Department has spent just 

under half of the $2.2 million. 

At the beginning of this biennium (June 30, 2021), the protest backlog was 125. Since July 1, 

2021, the Department has resolved protests on 25 applications. Another 24 protested applications 

have been referred to the OAH for a contested case hearing. Settlements are expected on several 

of these cases prior to the hearing process being completed. It is not uncommon for a contested 

case hearing to last 1.5 years. For this reason, only one protested application that was referred to 

the OAH this biennium, has had a hearing and final orders issued in this biennium. Since the 

2021 investments, the Department has accomplished more work on reducing the backlog than in 

any other biennium since the processing statutes were overhauled in 1995.  

Despite these significant efforts to reduce the protest backlog, there are some factors that remain 

outside the Department’s control. As of January 31, 2023, the Department’s current caseload, 

including those cases at OAH, has grown to 245; this is largely due to the fact that in February 

2022, the Department received 112 new protests to instream water right applications filed by 

ODFW.  

For the 245 pending protests, 24 were protested by the applicant and 224 were protested by third 

parties (three of the protested applications were protested by both the applicant and a third party).  

The types of applications protested include: 186 instream water right applications, 23 

applications for a new water right permit, 10 applications for a transfer, and 26 applications for 

an extension of time to develop their water right. 

Lessons Learned from 2021-2023 Protest Backlog Reduction Efforts 

The Department is always working to resolve protests via settlement, prior to moving through 

the formal hearing process. Since the 2021 investment, the Department has been able refer 24 

cases to OAH (25 others have been resolved), compared to previous biennial averages of 1-2 

cases referred, and has learned a variety of lessons over the last biennium. 

Investments need to span multi-biennia for all three agencies: Eliminating the protest backlog 

is a multi-year effort. Contested cases can take 12-24 months on average to go through the entire 

contested case process and often involve staff with other workloads, limiting how many can 

reasonably be completed in one biennium. Recruiting, onboarding, and training was a large 

workload and time investment this biennium for the limited duration protest staff, and it can be 

difficult to retain these staff for the full term as people tend to prefer and seek out permanent 

positions. Retaining these existing staff, as well as funding for Office of Administrative Hearings 

hearing officers for attorneys at the Department of Justice would help to maintain momentum on 
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current backlog reduction efforts. There needs to be capacity in all three for a smooth workflow; 

otherwise, the bottleneck will simply relocate, and the backlog will continue to grow.  

Working through protests helps the agency improve its permitting processes: As the 

Department works through protests, it has identified areas for improvement in its proposed final 

orders and preliminary determinations. Lessons learned from protests processed this biennium 

have enabled the Department to improve the legal sufficiency and clarity of its documents.  

Providing opportunity for settlement can be cost-effective: Currently, timelines for negotiations 

are flexible and allow more time for parties to potentially settle rather than move to an 

Administrative Hearing. This process is almost always a more cost-effective solution for the 

Department and parties. 
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BEFORE THE WATER RESOURCES DEPARTMENT 
OFTHE 

In the Matter of Transfer Application 
T-14170, Wheeler County 

Authority 

STATE OF OREGON 

PRELIMINARY DETERMINATION 
PROPOSING APPROVAL OF AN 
ADDITIONAL POINT OF DIVERSION 

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right 

holder may submit a request to transfer the point of diversion, place of use, or character of use 

authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690, 
Division 380 implement the statutes and provides the Department's procedures and criteria for 

evaluating transfer applications. 

Applicant 

BRIDGE CREEK RANCH LLC 
355 GOODPASTURE ISLAND ROAD 
EUGENE, OR 97401 

Findings of Fact 

• 1. On December 8, 2021, Bridge Creek Ranch LLC filed a Transfer Application requesting a 

change in point of diversion under Certificate 68553, which authorizes the storage of water 

from Bear Creek (160.0 acre feet) and Bridge Creek (330.0 acre feet), tributaries of the John 

Day River, in Painted Hills Reservoir to be appropriated for beneficial use (irrigation) under 

secondary Permit 5-48540 (Certificate 68554). The Oregon Water Resources Department 

(Department or OWRD) determined that the application could not be accepted at that time 

because, based upon guidance provided by the Oregon Department of Justice, a storage 

right does not qualify as a "water use subject to transfer" as defined in ORS 540.505(4) and 
therefore did not meet the criteria outlined in ORS 540.510 for filing a transfer application. 

2. On December 5, 2022, a matter entitled "Bridge Creek Ranch, LLC vs. Oregon Water 

Resources Department; 22CV05598" came before the Marion County Circuit Court {Court) 

for hearing relating to a mandamus proceeding filed by the applicant. 

3. On January 10, 2023, the Court issued a letter opinion that found " .. .storage of water for 
different purposes qualifies as 'a water use.' As such, o right to store water under a water 
certificate is a right to a 'water use' established by ... a water certificate under ORS 
540.505(4)(b}." The Court also found " ... that OWRD has the authority to allow transfers of 

point of diversion and point of use for certificated storage rights under ORS 540.530." 

Pursuant to OAR 690-380-4030, any person may file a protest or standing statement within 30 days after the last 

date of publication of the newspaper notice or the Department's weekly notice as prescribed by OAR 690-380-
40201 whichever is later, of this preliminary determination. 
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4. On February 7, 2023, the Department filed an appeal of the Court's findings. 

5. On February 1, 2023, the Marion County Circuit Court issued a Peremptory Writ of 
Mandamus citing facts and legal conclusions made in the Court's letter opinion entered on 
January 1, 2023, and ordering OWRD to begin processing Bridge Creek Ranch, LLC's 
application in accordance with the Petition for Writ of Mandamus within seven (7) days 
after OWRD's receipt of a new and complete application for transfer involving water right 
Certificate 68553. 

• 6. On February 9, 2023, Bridge Creek Ranch LLC filed an application for a change in point of 
diversion under Certificate 68553. The Department deemed the application complete and 
assigned the application numberT-14170. 

7. Notice of the application for transfer was published on February 14, 2023, pursuant to OAR 
690-380-4000. No comments were filed in response to the notice. 

8. On May 5, 2023, the applicant amended the application from a change in point of diversion 
to an additional point of diversion. 

9. On July 31, 2023, the Department sent a copy of the draft Preliminary Determination to the 
applicant proposing to approve Transfer Application T-14170. The draft Preliminary 
Determination cover letter gave an August 31, 2023 deadline for the applicant to respond. 
The applicant requested that the Department proceed with issuance of a Preliminary 
Determination and provided the necessary information to demonstrate that the applicant 
is authorized to pursue the transfer. The applicant requested until October 1, 2027 to 
complete the changes proposed under this transfer. 

10. The portion of the right to be transferred is as follows: 

Certificate: 

Use: 
Priority Date: 
Rate: 
Source: 

68553 in the name of WILLIAM SMITH PROPERTIES INC. (perfected under 
Permit R-9896) 
STORAGE for IRRIGATION 
OCTOBER 17, 1983 
330.0 ACRE-FEET (AF) 
BRIDGE CREEK, tributary of THE JOHN DAY RIVER 

Authorized Place of Use: 

Twp Rng Mer Sec Q-Q 

lOS 20 E WM 25 NESW 

lOS 20 E WM 25 NWSW 

lOS 20 E WM 25 swsw 
lOS 20 E WM 25 SESW 
lOS 20 E WM 26 SE SE . 

lOS 20 E WM 36 NWNW 
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11. Certificate 68553 does not describe the location of authorized Bridge Creek POD 2; 

however, information is available describing the location as: 

Twp Rng Mer Sec Q-Q Measured Distances 

115 21 E WM 6 NENE 
BRIDGE CREEK POD 2 -590 FEET SOUTH AND 2160 

FEET EAST FROM THE Nl/4 CORNER OF SECTION 6 

12. Transfer Application T-14170 proposes an additional point of diversion on Bridge Creek 

located approximately 1,110 feet downstream from the existing authorized Bridge Creek 

POD 2, as follows: 

Twp Rng Mer Sec Q-Q Measured Distances 

105 21E WM 31 SE SE 
POD 3 -160 FEET NORTH AND 1850 FEET EAST FROM THE 

51/4 CORNER OF SECTION 31 

13. The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening 

and/or by-pass device is necessary at the new point of diversion to prevent fish from 

entering the diversion and/or safely transport fish back to the body of water from which 

the fish were diverted and that the diversion is not currently equipped with an appropriate 

fish screening and/or by-pass device. This diversion may be eligible for screening cost share 

funds. 

Transfer Review Criteria [OAR 690-380-4000(14}, 690-380-4010(2} and 690-380-2110(2)] 

14. Water has been stored within the five-year period prior' to submittal of Transfer 

Application T-14170 according to the terms and conditions of the right. There is no 

information in the record that would demonstrate that the right is subject to forfeiture 

under ORS 540.610. 

15. A water delivery system sufficient to store the full amount of water allowed under the 

existing right was present within the five-year period prior to submittal of Transfer 

Application T-14170. 

16. The proposed point of diversion diverts water from the same source of surface water 

(Bridge Creek) as the authorized point of diversion (Bridge Creek POD 2), as required by 

OAR 690-380-2110(2). 

17. The proposed change, as conditioned, would not result in enlargement of the right. 

18. The proposed change, as conditioned, would not result in injury to other existing water rights. 

19. All at.her application requirements are met. 

Determination and Proposed Action 

The additional point of diversion proposed in Transfer Application Tel4170 appears to be 

consistent with the. requirements of ORS 540.505 to 540.580 and OAR 690-380-5000. If 

protests are not filed pursuant to OAR 690-380-4030, the transfer application will be approved. 
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if Transfer Application T-14170 is approved, the final order will include the following: 

1. The additional point of diversion proposed in Transfer Application T-14170 is approved. 

2. The_ right to store the water is restricted to the place of storage described and is subject to 
all other conditions and limitations contained in Certificate 68553 and any related decree. 

3. Water right Certificate 68553 is cancelled. A new certificate will be issued describing that 
portion of the right not affected by this transfer. 

4. The qLJantity of water diverted for storage at the new point of diversion (POD 3) shall not 
exceed the quantity of water lawfully available at the original point of diversion (Bridge 
Creek POD 2}. 

· 5. Water shall be acquired from the same source of surface water (Bridge Creek) as the 
original point of diversion (Bridge Creek POD 2). 

6. Prior to diverting water, the water user shall install a headgate to control and regulate the 
quantity of water diverted. The type and plans of the headgate must be approved by the 
Department prior to beginning construction and shall· be installed under the general 
supervision of the Department. The water user shall maintain the headgate as required by 
the Department 

7. Water Use Measurement Conditions: 

a. Before diversion of water may begin under this order, the water user shall install a 
totalizing flow meter, or, with prior approval of the Director, another suitable 
measuring device, at each point of diversion. 

b. The water user shall maintain the meters or measuring devices in good working 
order. 

c. The water user shall allow the Watermaster access to the meters or measuring 
devices; provided however, where the meters or measuring devices are located 
within a private structure, the Watermaster shall request access upon reasonable 
notice. 

8. Reservoir Water Use Measurement Conditions: 

a. Before diversion of water may begin under this order, the water user shall install 
staff gages, or, with prior approval of the Director, other suitable measuring devices, 
that measure the entire range and stage between empty and full in each reservoir. 

b. Before diversion of water may begin under this order, if the reservoir is located in 
channel, weirs or other suitable measuring devices must be installed upstream and 
downstream of the reservoir, and an adjustable outlet valve must be installed. The 
water user shall maintain such devices in good working order. A written waiver may 
be obtained, if in the judgment of the Director, the installation of weirs or other 
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suitable measuring devices, or the adjustable outlet valve, will provide no public 

benefit. 

c. The water user shall allow the Watermaster access to the devices; provided however, 

where any device is lacated within a private structure, the Watermaster snail request 

access upon reasonable notice. 

9. Prior ta diverting water, the water user shall install a fish screening and/or by-pass device, 

as appropriate, at the new point of diversion consistent with the Oregon Department of Fish 

and Wildlife's {ODFW} design and construction standards. Prior to installation, the water 

user shall obtain written approval fram ODFW that the required screen and/ar by-pass 

device meets ODFW's criteria. Prior to submitting a "Claim of Beneficial Use" report, the 

water user must obtain written approval from ODFW that the required screening and/or 

by-pass device was installed to the state's criteria. The water user shall maintain and 

operate the fish screen and/or by-pass device, as appropriate, at the point of diversion 

consistent with ODFW's operational and maintenance standards. 

10. Completion of the change shall be made, consistent with the terms of this order, on or 

before October 1, 2027. A "Claim of Beneficial Use" report prepared by d Certified Water 

Right Examiner shall be submitted by the applicant to the Department within one year after 

the deadline for completion af the change. 

11. After satisfactory proof of the change is received, a new certificate confirming the right 

transferred will be issued. 

Dated in Salem, Oregon on 
SEP 2 5 2023 

~~oMmaUoo '"''°" Maoagec, fo, 
DOUGLAS E. WOODCOCK, ACTING DIRECTOR 

Oregon Water Resources Department 

This Preliminary Determination was prepared by Kim French. If you have questions about the information in 

this document, you may reach 'me at 503 979-9607 or Kim.R.French@water;oregon.gov. 

Protests 

Under the provisions of ORS 540.520(6) & (7) and OAR 690-380-4030, within 30 days after the 

last date of publication of the newspaper notice or the Department's weekly notice as 

prescribed by OAR 690-380-4020, whichever is later, any person may file, jointly or severally, a 

protest expressing opposition of approval of the transfer application and disagreement with 
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT 

In the Matter of Transfer Application 
T-14170, Wheeler County 

) Protest of Water Watch of Oregon 

(Application by Bridge Creek Ranch LLC) 

) 
) 
) 

WaterWatch of Oregon ("WaterWatch") hereby protests the application and preliminary 

determination ("Preliminary Determination") of the Oregon Water Resources Department 

("Department") in the above matter. Pursuant to OAR 690-380-4030 and OAR 690-002-0030, 

Protestants state as follows: 

A. Facts Showing WaterWatch Is Entitled to Relief. 

1. Water right certificate C68553 authorizes diversions of water from Bridge Creek, 

a tributary to the John Day River, for storage in Painted Hills Reservoir. The priority date of the 

right is October 17, 1983. 

2. On or about February 6, 2023, Bridge Creek Ranch applied to change the point of 

diversion for the water from Bridge Creek to a different location downstream on Bridge Creek. 

Bridge Creek Ranch explained: "The new POD will be located on Bridge Creek Ranch's 

property, whereas the current POD is located on Bureau of Land Management property." 

3. Under a permit and/or agreement from and/or with the Bureau of Land 

Management (BLM), diversions from Bridge Creek have been subject to a bypass flow 

requirement that prohibits or restricts diversions from Bridge Creek when flows in Bridge Creek 

are less than 10 cubic feet per second. 

Protest of Transfer Application T-14170 
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4. The bypass flow requirement at the current point of diversion on Bridge Creek 

has limited diversions under storage right C68553 at times when water would otherwise be 

available for diversion under the right. 

5. Diversions of water by Bridge Creek Ranch at the proposed new point of 

diversion may not be subject to the same bypass flow requirement as diversions at the cut1'ent 

point of diversion from Bridge Creek. Thus, the Preliminary Determination would allow Bridge 

Creek Ranch to dive1t more water from Bridge Creek than it could diverted at the cul1'ent point 

of diversion, which would constitute an enlargement of diversion under the water right. 

6. The Bureau of Land Management (BLM) has rights to divert water from Bridge 

Creek at the same point of diversion currently used by Bridge Creek Ranch. The BLM 

sometimes chooses not to dive1t water under its water rights and to instead leave the water 

instream for the benefit of fish, wildlife, and other aquatic resources. Presently, the water the 

BLM chooses not to dive1t is not subject to diversion by Bridge Creek Ranch under C68553. 

However, the water could potentially be dive1ted by Bridge Creek Ranch at the proposed new 

point of diversion, which would constitute a futther enlargement of the diversion. 

7. C59780 is an instream water right protecting flows in Bridge Creek, in varying 

amounts depending on the time of year, from the mouth of Bear Creek to the mouth of Bridge 

Creek, which is downstream from both the existing and the proposed points of diversion from 

Bridge Creek. C59780 has a priority date of November 3, 1983, which is junior to C68553 

(Bridge Creek Ranch's right to divert water from Bridge Creek for storage). 

8. By allowing Bridge Creek Ranch to divert more water from Bridge Creek for 

storage, the Preliminary Determination result in other existing water rights, including but not 

Protest of Transfer Application T-14170 
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limited to the instream water right reflected in C59780, not receiving previously available water 

to which the holder of the right is legally entitled. 

9. According to the Prelimina1y Determination, "[o]n May 5, 2023, the applicant 

amended the application from a change in point of diversion to an additional point of diversion." 

There is no record in the Water Rights Information System of any amended application. No 

notice or comment period was provided for the alleged amended application before the 

Preliminaty Determination. 

I 0. The water storage right reflected in C68553 is a right to store water only, not a 

right use water. Thus, it is not a "water use subject to transfer" within the meaning of ORS 

chapter 540.520. 

11. A reasonable opportunity for discove1y and further investigation may show that 

the water right reflected in C68553 has been forfeited by non-use. 

12. A reasonable opportunity for discove1y and further investigation may show that 

Bridge Creek Ranch is not ready, willing, and able to use the full amount of water allowed under 

the right. 

B. How the Prelimina1y Determination Is in Error and Deficient (Not Reguired but Set Fo1th 
for Further Identification oflssues). 

The facts set fo1th above show that the Preliminaty Determination is in error and 

deficient for reasons including but not limited to the following: 

1. The Prelimina1y Determination would enlarge the diversion under C68553. 

2. The Preliminaty Determination would injure other existing water rights. 

3. The Prelimina1y Determination would allow changes to a storage right, which is 

not authorized by statute. 

Protest of Transfer Application T-14170 
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4. The Preliminary Determination would allow an additional point of diversion, not 

a change in the point of diversion. Thus, the Preliminary Determination would allow a change 

not authorized by statute. 

5. The Preliminary Determination would approve an application, as the Preliminary 

Determination claims it was amended, that has not been subject to the required notice and 

comment period and/or other process as provided by statute and/or rule. 

6. A reasonable opportunity fol' discove1y and further investigation may show that 

the Preliminaiy Determination would allow transfer of a water right that has been forfeited by 

non-use. 

7. A reasonable opportunity for discove1y and further investigation may show that 

the Preliminaiy Determination would allow a transfer of the storage right even though the 

application is not teady, willing, and able to use the full amount of water allowed under the right. 

C. Specific Relief or Action Requested. 

Protestants request a final order denying the application. 

D. Name, Address and Telephone Number of Protestants. 

The names and addresses of the Protestants are as follows: 

WaterWatch of Oregon 
213 SW Ash Street, Suite 208 
Portland, OR 97204 

RECEIVED 
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E. Name and address of other person or persons necessaiy to, or having a direct interest in, 
the proceeding. 

The following other persons are necessary to, or have a direct interest in, the proceeding: 
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Bridge Creek Ranch LLC Elizabeth Howard and Lindsay Thane 
Schwabe, Williamson & Wyatt 255 Goodpasture Island Road 

Eugene, OR 97401 1211 SW5thAve.,Suite 1900 
Portland, OR 97204 

F. Citation of Legal Authority. 

Protestants rely on legal authorities including the following: 

1. ORS 540.505 through ORS 540.580, including: ORS 540.51 0; ORS 540.520 and 

ORS 540.530. 

2. ORS 540.610 and ORS 540.631. 

3. OAR Chapter 690 Division 380, including: OAR 690-380-0100(2), (3); OAR 

690-380-211 0; OAR 690-380-401 0; OAR 690-380-4030; OAR 690-380-5000; 

OAR 690-380-5140; OAR 690-380-6010. 

G. Protest Fee. 

Pursuant to ORS 536.050, the required fee of $950 is included with this protest. 

H. Request for Hearing. 

Protestant requests a contested case hearing. 

Dated: October 23, 2023 

Respectfully submitted, 

13ritwi ?osewitt.. 

Brian Posewitz 
Staff Attorney 
WaterWatch of Oregon 
8508 SE 11th Ave. 
Portland, OR 97202 
brian@waterwatch.org 
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BEFORE THE WATER RESOURCES DEPARTMENT 
OFTHE 

In the Matter of Transfer Application 
T-14158, Wheeler County 

Authority 

STATE OF OREGON 

PRELIMINARY DETERMINATION 

PROPOSING APPROVAL OF ADDITIONAL 
POINTS OF DIVERSION AND PARTIAL 

CANCELLATION OF A WATER RIGHT 

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right 

holder may submit a request to transfer the point of diversion, place of use, or character of use 

authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690, 

Division 380 implement the statutes and provides the Department's procedures and criteria for 

evaluating transfer applications. 

ORS 540.621 establishes the process for the owner of land to which a water right is appurtenant 

to certify under oath that the water right, or a portion thereof, has been abandoned and request 

voluntary cancellation. 

Applicant 

BRIDGE CREEK RANCH, LLC 

355 GOODPASTURE ISLAND ROAD 

EUGENE, OR 97401 

Findings of Fact 

1. On January 24, 2023, BRIDGE CREEK RANCH, LLC, filed an application for additional points 

of diversion under Certificates 13593 and 96311. The Department assigned the application 

number T-14158. 

2. Notice of the application for transfer was published on January 31, 2023, pursuant to OAR 

690-380-4000. A timely comment was submitted to the Department in response to the 

notice. The issue raised by the comment focused primarily on concerns that: 

a) The proposed new POD may allow use of water in excess of what has been allowed at 

the current POD. 

3. The application states "if the transfer is approved, much of the existing infrastructure 

associated with the authorized Point of Diversion (POD) in Section 6 will be removed and 

the land on which it is located will be revegetated. Bridge Creek Ranch currently has an 

authorization from the Bureau of Land Management (BLM) to use the POD in Section 6, but 

that authorization expires on December 31, 2024. If this transfer is approved, then the 

Pursuant to OAR 690-380-4030, any person may file a protest or standing statement within 30 days after the last 

date of publication of the newspaper notice or the Department's weekly notice as prescribed by OAR 690-380-

4020, whichever is later, of this preliminary determination. 
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Section 6 POD infrastructure, such as the concrete-box fish screen structure and two pipes, 

will be removed, leaving in place only the diversion structure on the stream bank with a fish 

screen over the entrance. The land where the portion of the POD structure will be removed 

and will then be revegetated as directed by the BLM. The existing Section 6 POD will be 

used to irrigate a seed mix that will be planted on an 8 acre BLM field in Section 6, which 

will require initial irrigation until the perennial native plants are established. Thereafter, 

the BLM intends to lease the water rights for the 8 acres instream." 

4. The Department's watermaster review indicates that Transfer Application T-14158 does 

not include the entirety of the acres authorized under Certificate 13593 for transfer. 

Because the application indicated that if the transfer is approved and completed, the BLM 

POD will be disconnected and as such there will be no POD to serve those acres. The 

watermaster requested the applicant submit a voluntary cancellation affidavit to the 

Department, cancelling the acres not associated with Bridge Creek Ranch's points of 

diversion. 

5. On June 26, 2023, the agent for the applicant submitted an affidavit for voluntary 

cancellation of a portion of Certificate 13593, as well as amended application pages and an 

amended map. 

6. Transfer Application T-14158 proposes an additional point of diversion under Certificate 

13593 and Certificate 96311, however, the application does not clearly describe the "from" 

and the "to" portions of the lands affected by the additional point of diversion for either 

certificate. 

7. On October 18, 2023, the Department spoke with the agent for the applicant via phone. 

The agent for the applicant submitted amended application pages via email, satisfying the 

deficiency. 

8. On November 15, 2023, the Department mailed a copy of the draft Preliminary 

Determination proposing to approve Transfer Application T-14158 to the applicant. The 

draft Preliminary Determination cover letter set forth a deadline of December 15, 2023, for 

the applicant to respond. The applicant requested that the Department proceed with 

issuance of a Preliminary Determination and provided the necessary information to 

demonstrate that the applicant is authorized to pursue the transfer. 

9. On December 12, 2023, the applicant requested to extend the date for completion of full 

beneficial use of the water to October 1, 2028. 

10. The portion of the first right to be transferred is as follows: 

Certificate: 

Use: 
Priority Date: 
Rate: 

T-14158.ald 

13593 in the name of BEN TAYLOR (confirmed by Bridge Creek Decree, 

recorded at Special Order Volume 12, Page 388) 
IRRIGATION OF 147.1 ACRES AND DOMESTIC 
1868 

3.68 cubic feet per second (cfs) before June 15 and 1.84 cfs after June 15 
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Limit/Duty: The amount of water to which such right is entitled; for the purposes 
aforesaid, is limited to an amount actually beneficially used for said purposes, 
and shall not exceed one-fortieth of one cubic foot per second per acre of 
land irrigated before June 15, and one-eightieth of one cubic foot per second 
per acre after June 15, during the irrigation season from March 1 to October 1 
of each year, measured at the point of diversion from the stream. 

Period of Use: MARCH 1 to OCTOBER 1 
Source: BRIDGE CREEK 

Authorized Place of Use: 

IRRIGATION AND DOMESTIC 

Twp Rng Mer Sec Q-Q Acres 

10 S 20 E WM 24 SESW 13.2 

10 S 20 E WM 25 NWNE 4 

10 S 20 E WM 25 SW NE 10.6 

10 S 20 E WM 25 SE NE 5.2 

10 S 20 E WM 25 NE NW 18.3 

10 S 20 E WM 25 SE NW 13.3 

10 S 20 E WM 25 NESW 1.5 

10 S 20 E WM 25 NE SE 14.6 

lOS 20 E WM 25 NWSE 23.8 

10 S 20 E WM 25 SWSE 2.5 

10 S 20 E WM 25 SE SE 21.6 

10 S 20 E WM 36 NE NE 0.2 

10 S 21E WM 30 swsw 5.5 

10 S 21E WM 31 NE NW 3.3 

10 S 21E WM 31 NWNW 9.5 

Total 147.1 

11. Certificate 13593 does not describe the location of the authorized point of diversion. The 
applicant has submitted information that the authorized point of diversion is located as 

follows: 

Twp Rng Mer Sec Q-Q Measured Distances 

10 S 21E WM 6 NE NE 
(SUTTON DITCH) - 590 FEET SOUTH AND 2160 FEET 

EAST FROM THEN¼ CORNER OF SECTION 6 

12. Transfer Application T-14158 proposes an additional point of diversion approximately 
0.28 mile downstream from the authorized point of diversion as follows: 

Twp Rng Mer Sec Q-Q 
Tax 

Measured Distances 
Lot 

10 S 21E WM 31 SE SE 3600 
NEW POD-160 FEET NORTH AND 1850 FEET EAST 

FROM THE SOUTH 1/4 CORNER OF SECTION 31 
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13. The portion of the second right to be transferred is as follows: 

Certificate: 

Use: 
Priority Date: 

Rate: 
Limit/Duty: 

Period of Use: 
Source: 

96311 in the name of U.S. BUREAU OF LAND MANAGEMENT confirmed by 

Bridge Creek Decree, recorded at Special Order Volume 12, Page 388) 

IRRIGATION OF 43.3 ACRES AND DOMESTIC 

1868 
1.08 cubic feet per second (cfs) before June 15 and 0.54 cfs after June 15 

The amount of water to which such right is entitled, for the purposes 

aforesaid, is limited to an amount actually beneficially used for said 

purposes, and shall not exceed one-fortieth of one cubic foot per second 

per acre of land irrigated before June 15, and one-eightieth of one cubic 

foot per second per acre after June 15, during the irrigation season from 

March 1 to October 1 of each year, measured at the point of diversion from 

the stream. 
MARCH 1 to OCTOBER 1 
BRIDGE CREEK, tributary to JOHN DAY RIVER 

Authorized Points of Diversion: 

Twp Rng Mer Sec Q-Q Measured Distances 

llS 21E WM 6 NE NE 
ADDITIONAL POD - 590 FEET SOUTH AND 2160 FEET 

EAST FROM THE Nl/4 CORNER OF SECTION 6 

11 S 21E WM 9 NWNW 
ADDITIONAL POD - 960 FEET SOUTH AND 780 FEET 

EAST FROM THE NW CORNER OF SECTION 9 

ORIGINAL POD - LAST CHANCE OR CARROL DITCHES -

11 S 21E WM 9 NESW 1650 FEET NORTH AND 80 FEET WEST FROM THE Sl/4 

CORNER OF SECTION 9 

Authorized Place of Use: 

IRRIGATION AND DOMESTIC 

Twp Rng Mer Sec Q-Q Acres 

10 S 21E WM 31 SW NE 11.0 

10 S 21E WM 31 NWSE 22.8 

10 S 21E WM 31 SWSE 0.1 

10 S 21E WM 31 SE SE 9.4 

Total 43.3 

14. Transfer Application T-14158 proposes an additional point of diversion with approximate 

distances downstream from the authorized points of diversion as follows: 

Twp Rng Mer Sec Q-Q 
Tax 

Measured Distances 
Distance from 

Lot Authorized POD (in miles) 

NEW POD - 160 FEET NORTH ADDITIONAL POD - 0.16 mi 

10 S 21E WM 31 SE SE 3600 
AND 1850 FEET EAST FROM ADDITIONAL POD - 1.73 mi 

THE SOUTH 1/4 CORNER OF ORIGINAL POD - 2.3 mi 

SECTION 31 

15. The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screen is 

necessary at the new point of diversion to prevent fish from entering the diversion and 
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that the diversion is not currently equipped with an appropriate fish screen. This diversion 
may be eligible for screening cost-share funds. 

Transfer Review Criteria [OAR 690-380-0100{14}, 690-380-4010(2) and 690-380-2110(2}] 

16. Water has been used within the last five years according to the terms and conditions of the 
rights. There is no information in the record that would demonstrate that the rights are 
subject to forfeiture under ORS 540.610. 

17. A water delivery system sufficient to use the full amount of water allowed under the 
existing rights was present within the five-year period prior to submittal of Transfer 
Application T-14158. 

18. The water rights are subject to transfer as defined in ORS 540.505{4) and OAR 690-380-
0100(14). 

19. The proposed point of diversion diverts water from the same source of surface water as 
the authorized points of diversion, as required by OAR 690-380-2110{2). 

20. The proposed changes, as conditioned, would not result in enlargement of the rights. 

21. The proposed changes, as conditioned, would not result in injury to other existing water 

rights. 

Partial Cancellation of a Water Right 

22. The portion of the right to be cancelled is as follows: 

Certificate: 

Use: 
Priority Date: 
Rate: 
Limit/Duty: 

Period of Use: 
Source: 

13593 in the name of BEN TAYLOR (confirmed by Bridge Creek Decree, 

recorded at Special Order Volume 12, Page 388) 
IRRIGATION OF 12.0 ACRES 
1868 
0.3 cubic foot per second (cfs) before June 15 and 0.15 cfs after June 15 
The amount of water to which such right is entitled; for the purposes 
aforesaid, is limited to an amount actually beneficially used for said purposes, 
and shall not exceed one-fortieth of one cubic foot per second per acre of 
land irrigated before June 15, and one-eightieth of one cubic foot per second 
per acre after June 15, during the irrigation season from March 1 to October 1 
of each year, measured at the point of diversion from the stream. 
MARCH 1 to OCTOBER 1 
BRIDGE CREEK 

Authorized Place of Use: 

IRRIGATION 

Twp Rng Mer Sec Q-Q Acres 

10 S 20 E WM 25 SE NE 0.9 

10 S 20 E WM 25 NE NW 0.2 
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IRRIGATION 

Twp Rng Mer Sec Q-Q Acres 

10 S 20 E WM 25 NESW 1.9 

10 S 20 E WM 25 NWSE 2.0 

10 S 20 E WM 25 SWSE 1.3 

10 S 20 E WM 25 SE SE 0.7 

lOS 21E WM 30 swsw 4.9 

10 S 21E WM 31 NENW 0.1 

Total 12.0 

Determination and Proposed Action 

The additional points of diversion proposed in Transfer Application T-14158 appear to be 

consistent with the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000 and the 

abandoned portion of the right should be cancelled. If protests are not filed pursuant to OAR 

690-380-4030, the transfer application will be approved, and the abandoned portion of the 

right will be cancelled. 

If Transfer Application T-14158 is approved, the final order will include the following: 

1. The additional points of diversion proposed in Transfer Application T-14158 are approved. 

The portion of the right that has been abandoned is cancelled. 

2. The right to the use of the water is restricted to beneficial use at the place of use described 

and is subject to all other conditions and limitations contained in Certificates 13593 and 

96311, and any related decree. 

3. Approval of this transfer application does not constitute nor grant legal access onto or 

through another person's property for purposes of accessing the new points of diversion. 

4. Water right Certificate 13593 is cancelled. A new certificate will be issued describing that 

portion of the right not affected by this transfer and cancellation. 

5. Water right Certificate 96311 is cancelled. A new certificate will be issued describing that 

portion of the right not affected by this transfer. 

6. Under water right Certificate 13593, the quantity of water diverted at the new additional 

point of diversion (NEW POD} together with that diverted at the original point of diversion 

{POD}, shall not exceed the quantity of water lawfully available at the original point of 

diversion {POD}. 

7. Under water right Certificate 96311, the quantity of water diverted at the new additional 

point of diversion {NEW POD} together with that diverted at the original points of diversion 

{ORIGINAL POD, ADDITIONAL POD, ADDITIONAL POD}, shall not exceed the quantity of 

water lawfully available at the original point of diversion {ORIGINAL POD, ADDITIONAL 

POD, ADDITIONAL POD}. 
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8. Water shall be acquired from the same source of surface water as the original points of 
diversion. 

9. Water use measurement conditions: 

a. Before water use may begin under this order, the water user shall install a totalizing 
flow meter, or, with prior approval of the Director, another suitable measuring 
device, at each point of diversion (new and existing). 

b. The water user shall maintain the meters or measuring devices in good working 
order. 

c. The water user shall allow the Watermaster access to the meters or measuring 
devices; provided however, where the meters or measuring devices are located 
within a private structure, the Watermaster shall request access upon reasonable 
notice. 

10. Prior to diverting water, the water user shall install an approved fish screen at the new 
point of diversion and shall provide to the OWRD a written statement from Oregon 
Department of Fish and Wildlife (ODFW} that the installed screen meets the state's criteria, 
or that ODFW has determined a screen is not necessary. 

The water user shall operate and maintain the fish screen at the new point of diversion 
consistent with ODFW's operational and maintenance standards. If ODFW determines the 
screen is not functioning properly and is unsuccessful in working with the water user to 
meet ODFW standards, ODFW may request that OWRD regulate the use of water until 
OWRD receives notification from ODFW that the fish screen is functioning properly. 

11. Full beneficial use of the water shall be made, consistent with the terms of this order, on or 
before October 1, 2028. A Claim of Beneficial Use prepared by a Certified Water Right 
Examiner shall be submitted by the applicant to the Department within one year after the 
deadline for completion of the changes and full beneficial use of the water. 

12. After satisfactory proof of beneficial use is received, new certificates confirming the rights 
transferred will be issued. 

ed in Salem, Oregon on J~N 1 9 2024 

~ 
Lisa J. Jaramillo, r: fer and Conservation Section Manager, for 
DOU LASE. WOODCOCK, ACTING DIRECTOR 
Oregon Water Resources Department 

This Preliminary Determination was prepared by Arla L Davis. If you have questions about the 
information in this document, you may reach me at 503-979-3129 or Arla.L.Davis@water.oregon.gov. 
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Received by OWRD 

FEB 1 5 2024 

BEFORE THE OREGON w ATER RESOURCES DEPARTMENT Salem, OR 

In the Matter of Transfer Application 
T-14158, Wheeler County 

(Application by Bridge Creek Ranch LLC) 

) Protest ofWaterWatch of Oregon 
) 
) 
) 

Water Watch of Oregon ("Water Watch") hereby protests the application ("Application") 

by Bridge Creek Ranch LLC and the preliminaty determination ("Preliminary Determination") 

of the Oregon Water Resources Department ("Department") in the above matter. 

Pursuant to OAR 690-380-4030 and OAR 690-002-0030, WaterWatch states as follows: 

A. Facts Showing WaterWatch Is Entitled to Relief. 

I. Water right certificates 13593 and 96311 ( collectively "Water Rights") authorize 

diversions of water from Bridge Creek, a tributary to the John Day River, for i1Tigation and 

domestic use. Certificate 13593 authorizes diversion ofup to 3.68 cubic feet per second ("cfs") 

from March 1 through June 15 of each year and up to 1.84 cfs from June 15 to October 1 of each 

year. Ce1tificate 96311 authorizes diversion of up to 1.08 cfs from March 1 through June 15 of 

each year and up to 0.54 cfs from June 15 to October 1 of each year. Each right has a priority 

date of 1868. 

2. On or about Januaty 24, 2023, Bridge Creek Ranch applied to the Oregon Water 

Resources Department ("OWRD") for an order allowing an additional point of diversion for each 

of the Water Rights. In the application, Bridge Creek Ranch stated: 

This transfer application proposes to add an additional point of diversion (POD) 
on Bridge Creek in Section 31 as a POD for Certificates 13593 and 96311. The 
new POD will serve both of these water rights and will be located on Bridge 
Creek Ranch's (BCR) prope1ty, whereas the cutTent POD which also currently 

Protest of Transfer Application T-14158 
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serves both water rights is located on U.S. Bureau of Land Management Property 
(BLM). 

3. Under agreements, permits and/or regulat01y requirements with and/or from the 

Bureau of Land Management (BLM), diversions of water from Bridge Creek at the point of 

diversion for the Water Rights on BLM land have been subject to a minimum flow requirement 

that prohibits or restricts diversions from Bridge Creek when flows in Bridge Creek are less than 

10 cfs. 1 

4. The instream flow requirement at the current point of diversion on Bridge Creek 

has limited diversions under the Water Rights at times when more water could otherwise have 

been diverted under the Water Rights. 

5. Diversions of water under the Water Rights at the proposed additional point of 

diversion on Bridge Creek Ranch property will not be subject to the same instream flow 

requirements as diversions at the current point of diversion on BLM property. Thus, the proposed 

additional point of diversion will result in more water being diverted under the Water Rights than 

would have been diverted without the proposed additional point of diversion. That will constitute 

an enlargement of the Water Rights. 

6. The Bureau of Land Management (BLM) has rights to divett water from Bridge 

Creek at the same point of diversion currently used by Bridge Creek Ranch for diversions under 

the Water Rights. According to the Application and other information, the BLM plans to lease its 

water rights for use as instream water rights within the next five years, and to no longer divert 

water from Bridge Creek at the shared point of diversion. Received by OWRD 

FEB 1 5 2024 

Salem, OR 
1 The Application and Preliminary Determination identify the existing point of diversion for 
Cl3593 as being in Township 10 South, but the map accompanying the application indicates it is 
in Township 11 South (with the same range, section and additional location description). 

Protest of Transfer Application T-14158 
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7. C59780 is an instream water right protecting flows in Bridge Creek, in varying 

amounts depending on the time of year, from the mouth of Bear Creek to the mouth of Bridge 

Creek, which is downstream from both the existing and the proposed points of diversion from 

Bridge Creek. C59780 has a priority date of November 3, 1983, which is junior to the Water 

Rights. 

8. By allowing Bridge Creek Ranch to divert more water from Bridge Creek under 

the Water Rights, the proposed additional points of appropriation for the Water Rights would 

injure other existing water rights, including but not limited to the instream water right reflected 

in C59780 and the instream water right created by the lease of BLM water rights for instream 

use. The other existing water rights would be injured because they would, at least at times, fail to 

receive previously available water to which they are legally entitled. 

9. A reasonable opportunity for discove1y and further investigation may show that 

Bridge Creek Ranch has not used the full amount of one or both Water Rights ( even excluding 

the pmtion of one of the Water Rights to be voluntarily cancelled under the Preliminmy 

Determination) for five successive years and was not ready, willing, and able to use the full 

amount of water allowed under one or both Water Rights. 

B. How the Preliminary Determination Is in Error and Deficient {Not Required but Set Forth 
for Fmther Identification oflssues). 

The facts set fo11h above show that the Preliminary Determination is in e1rnr and 

deficient for reasons including but not limited to the following: 

I. The Preliminmy Determination would enlarge the use of water under the Water 

Rights. 

2. The Preliminmy Determination would injure other existing water rights. 
Received by OWRD 
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3. The Preliminary Determination would authorize additional points of diversion 

under the Water Rights, not a change in the point of diversion, which is not authorized by statute. 

4. A reasonable opp01tunity for discovery and further investigation may show that 

the Preliminmy Determination would allow transfer of water rights that have been forfeited, in 

whole or in part, by non-use. 

C. Specific Relief or Action Requested. 

Protestants request a final order denying the application or including a condition 

equivalent to the conditions on diversions from the current point of diversion on BLM land, 

under agreements, permits and/or regulat01y requirements with and/or from the BLM. 

D. Name, Address and Telephone Number of Protestant. 

The name, address and telephone number of the Protestant is: 

WaterWatch of Oregon 
213 SW Ash Street, Suite 208 
Po1tland, OR 97204 
(503) 295-4039 

E. Name and address of other person or persons necessary to, or having a direct interest in, 
the proceeding. 

The following other persons are necessary to, or have a direct interest in, the proceeding: 

Bridge Creek Ranch LLC 
355 Goodpasture Island Road 
Eugene, OR 97401 

Protest of Transfer Application T-14158 
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Elizabeth Howard and Lindsay Thane 
Schwabe, Williamson & Wyatt 
1211 SW 5th Ave., Suite 1900 
Pottland, OR 97204 
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F. Citation of Legal Authority. 

Protestant relies on legal authorities including the following: 

I. ORS 540.505 through ORS 540.580, including: ORS 540.510; ORS 540.520 and 

ORS 540.530. 

2. ORS 540.610 and ORS 540.631. 

3. OAR Chapter 690 Division 380, including: OAR 690-380-0100(2), (3); OAR 

690-380-2110; OAR 690-380-4010; OAR 690-380-4030; OAR 690-380-5000; 

OAR 690-380-5140; OAR 690-380-6010. 

G. Protest Fee. 

Pursuant to ORS 536.050, the required fee of $950 is included with this protest. 

H. Request for Hearing. 

Protestant requests a contested case hearing. 

Dated: February 15, 2024 

Respectfully submitted, 

17riv1vi -Posewitt, 

Brian Posewitz 
Staff Attorney 
WaterWatch of Oregon 
8508 SE I Ith Ave. 
Portland, OR 97202 
brian@waterwatch.org 

Protest of Transfer Application T-14158 
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From:                                         Rep Owens <Rep.MarkOwens@oregonlegislature.gov>
Sent:                                           Tuesday, August 13, 2024 5:33 AM
To:                                               Mike Freese
Cc:                                               HUDSON Bryn * WRD
Subject:                                     Re: Receipt Authority QuesƟon
 

Thanks Mike and Bryn. 
 
Mark 
 
 
Mistakes by I-Phone
 
Rep.MarkOwens@oregonlegislature.gov
 
 
 
 

From: Mike Freese <mfreese@RFlawlobby.com>
Sent: Friday, August 9, 2024 8:01:03 AM
To: Rep Owens <Rep.MarkOwens@oregonlegislature.gov>
Cc: HUDSON Bryn * WRD <Bryn.HUDSON@water.oregon.gov>
Subject: FW: Receipt Authority QuesƟon
 
CAUTION: This email originated from outside the Legislature. Use caution clicking
any links or attachments.
 
Dear Rep Owens,
 
I wanted to close the loop on this issue and let you know that Bridge Creek Ranch and
OWRD are moving forward on referring the transfer application protests to OAH using
OWRD’s receipts authority.  I cannot tell you how much I appreciate OWRD and their
work on this.  They have been very helpful, responsive, and easy to work with on a
relatively novel approach to helping solve our problems.  I think we would all agree that
OWRD should receive more financial support from the legislature so that the use of the
receipts authority isn’t necessary, but that’s an issue for another day. 
 
I wanted to thank you and Bryn (cc’d) for helping move this issue forward. 
 
If you have any questions, please feel free to reach out to me.
 
Best,
Mike Freese
 

OWRDW003798
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Date : 7/30/2024 11:24:56 AM
From : "Mike Freese" mfreese@RFlawlobby.com
To : "DAVIDSON Will D * WRD" Will.D.DAVIDSON@water.oregon.gov
Cc : "Howard, Elizabeth E." EHoward@SCHWABE.com
Subject : RE: Receipt Authority Question
Attachment : image001.jpg;image002.jpg;
﻿
Thanks, Will.

Elizabeth and I have talked to our client and we would like to schedule a meeting
to talk through a few items.  Do you have time this week or next week to talk
through the agreement.  We would also like to invite our client, Mike Pati to join the
meeting. 

Thanks again,
Mike

From: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov> 
Sent: Tuesday, July 23, 2024 1:16 PM
To: Mike Freese <mfreese@RFlawlobby.com>
Cc: Howard, Elizabeth E. <EHoward@SCHWABE.com>
Subject: RE: Receipt Authority Question 

Hi Mike,

We are working on a draft agreement and an estimate and should be ready to share them
soon.  Possibly as early as tomorrow, and certainly by the end of this week. 

Will 

From: Mike Freese <mfreese@RFlawlobby.com> 
Sent: Tuesday, July 23, 2024 1:12 PM
To: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov>
Cc: Howard, Elizabeth E. <EHoward@SCHWABE.com>
Subject: RE: Receipt Authority Question 

Hi Will, 

I just wanted to follow up with you to see if OWRD has made any progress on the
agency’s use of the reimbursement authority and referral of the protest of Bridge
Creek Ranch’s transfer applications?  We would like to share any potential
agreement / cost estimates with our client and also understand what the agency
can accommodate under its current budget vs need for reimbursement.  

Thank you again for working on this with us.  We really appreciate leaning into this.

Best,
Mike

BCR000237
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From: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov> 
Sent: Friday, July 5, 2024 11:34 AM
To: Mike Freese <mfreese@RFlawlobby.com>
Cc: Danelle Romain <dromain@RFlawlobby.com>; FRENCH Dwight W * WRD
<Dwight.W.FRENCH@water.oregon.gov>; Rep Owens
<Rep.MarkOwens@oregonlegislature.gov>; HUDSON Bryn * WRD
<Bryn.HUDSON@water.oregon.gov>; Howard, Elizabeth E. <EHoward@SCHWABE.com>;
Ratcliffe Jesse D <Jesse.D.Ratcliffe@doj.oregon.gov>
Subject: RE: Receipt Authority Question 
 
Mike, 
 
Thank you for your email.  I am responding because I am OWRD’s Protest
Program Coordinator and work with protested applications, including referring
protested applications to OAH.  I am copying Elizabeth Howard, an attorney with
Schwabe, Williamson and Wyatt, because OWRD’s understanding is that she also
represents Bridge Creek Ranch with respect to transfer applications T-14158 and
T-14170.  I am copying Jesse Ratcliffe, an attorney with the Oregon Department of
Justice, because Elizabeth has been communicating with Jesse about applications
T-14158 and T-14170. 
 
Based on your email of June 18, 2024, OWRD considered whether OWRD’s
reimbursement authority under ORS 536.055 would allow OWRD to provide a
contested case hearing on a protested application on an expedited basis in
exchange for a voluntary agreement by an applicant or other party to reimburse
OWRD for the cost of providing the hearing.  OWRD’s preliminary conclusion is
that ORS 536.055 likely allows OWRD to do so, and OWRD is interested in
exploring the possibility of using reimbursement authority for protests.  To that end,
and based on Bridge Creek Ranch’s strong interest in holding hearings on
applications T-14158 and T-14170 as soon as possible, I have been preparing to
reach out to Elizabeth Howard to ask if Bridge Creek Ranch is interested in
exploring the possibility of using reimbursement authority to fund expedited
hearings for applications T-14158 and T-14170.  Based on your July 3 email, it
appears Bridge Creek Ranch is interested in doing so. 
 
If that is the case, I think it would be a good idea to have some further discussions
about what this would entail and what the expectations for cost reimbursement
would be.  OWRD’s costs for providing a contested case hearing fall into three
broad categories: (1) the cost of OWRD staff’s time preparing for and participating
in the hearing; (2) the cost of Oregon Department of Justice attorneys representing
OWRD in the hearing; and (3) the cost of paying the Office of Administrative
Hearings for the time of the Administrative Law Judge and other staff that conduct
the hearing.  In the Department’s experience, if a full hearing is held, the DOJ and
OAH costs alone can be substantial.  As Bryn noted, lack of resources to pay the
DOJ and OAH costs associated with providing hearings is one of the main
obstacles to OWRD referring more protested applications for hearings more
quickly. 
 
If Bridge Creek Ranch remains interested in exploring using reimbursement
authority to provide hearings for T-14158 and T-14170, OWRD will move forward
with investigating how we could implement that, but we cannot commit to using
reimbursement authority for T-14158 and T-14170 or any other protested
applications until we finish our investigation.  In addition, because OWRD has not

BCR000238
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Some people who received this message don't often get email from mfreese@rflawlobby.com . Learn
why this is important 

used reimbursement authority for protests in the past, if OWRD decides to move
forward with using reimbursement authority for T-14158 and T-14170, OWRD will
need to develop a process for doing so, including developing estimates of the cost
of providing hearings and creating draft reimbursement agreements. 
 
I hope this information is helpful.  Please let me know if you have questions. 
OWRD appreciates you bringing the idea of using reimbursement authority for
protests to its attention, and we look forward to working with you and Bridge Creek
Ranch’s other representatives to explore using reimbursement authority to provide
hearings for T-14158 and T-14170 if Bridge Creek Ranch remains interested in
doing so. 
 
Best, 
 
Will Davidson 
Protest Program Coordinator 
Oregon Water Resources Department 
725 Summer St NE Suite A | Salem, OR 97301 | Work Cell: (503) 507-2749 
Email: will.d.davidson@water.oregon.gov 
 
 
 
From: Mike Freese <mfreese@RFlawlobby.com> 
Sent: Wednesday, July 3, 2024 10:50 AM 
To: HUDSON Bryn * WRD <Bryn.HUDSON@water.oregon.gov> 
Cc: Danelle Romain <dromain@RFlawlobby.com>; FRENCH Dwight W * WRD
<Dwight.W.FRENCH@water.oregon.gov>; DAVIDSON Will D * WRD
<Will.D.DAVIDSON@water.oregon.gov>; Rep Owens
<Rep.MarkOwens@oregonlegislature.gov> 
Subject: RE: Receipt Authority Question 
 

Hi Bryn, 
 
I wanted to follow up on your email regarding OWRD’s response to our request to
refer the protests to transfer applications T-14158 and T-14170 to the Office of
Administrative Hearings (OAH).  As explained below, ORS 536.055 authorizes the
department to enter into a voluntary agreement to collect necessary costs for
expediting regulatory processes. Meaning, the cited lack of state resources is not a
barrier or an excuse for inaction on OAH referrals.  Our request is simply for the
department to exercise its current reimbursement authority to move transfer
applications T-14158 and T-14170 through the administrative process.  We have
no other administrative remedy and are otherwise held hostage by OWRD
inaction. 
 
Time is of the essence because these transfer applications allow Bridge Creek
Ranch to move a point of diversion from federal land to private land at the request
of the Bureau of Land Management (BLM) so that federal land managers can
proceed on federal land rehabilitation projects.  The current delay is causing
issues for both Bridge Creek Ranch and the BLM.  These can be easily resolved if
the department would either refer these protest to OAH under what should be the
normal course of action or enter into an agreement with Bridge Creek Ranch to

BCR000239
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reimburse the department to cover the cost of a referral and then refer the protests
to OAH. Either way, the department has both the legal authority and obligation to
move this matter forward. 
 
The Oregon Legislature enacted broad reimbursement authority for OWRD under
ORS 536.055 through House Bill (HB) 2551 in 2003. ORS 536.055(1) grants WRD
statutory authority to enter into an agreement: (1) “with any person;” (2) “that sets
fees to be paid to the department;” (3) “for the purpose of enabling the department
to expedite or enhance the regulatory process;” and (4) “to provide services
voluntarily requested.” ORS 536.055(1). A proposal for voluntary payment for
referral and contested case hearing expenses appears to easily meet these
statutory elements for the following reasons: 

• First, “person” is defined very broadly as including “individuals, corporations,
associations, firms, partnerships, joint stock companies, public and
municipal corporation, political subdivisions, the state and [its] agencies, and
the federal government and [its] agencies.” ORS 536.007(6). Any imaginable
applicant—and certainly a typical ranch operation— should be able to enter
into a reimbursement authority agreement with WRD under this statute. 

• Second, the statute specifies that the “fees [set in the agreement] to be paid
to the department” may be used for the department to: “hire additional
temporary staff members, contract for services or provide additional services
to the person that are within the authority of the department to provide.”
ORS 536.055(1). WRD has emphasized that contested case hearings
require not only WRD protest staff time, but also DOJ and OAH staff time,
and may also require “resources from a variety of staff, such as hydrologists,
hydrogeologists, watermasters, caseworkers, protest coordinators, and their
managers . . . and other agencies such as ODFW and DEQ.” Update on
Water Rights and Transfers Backlog Reduction Efforts, Or. Water Res. Dep’t
(Mar. 7, 2023). All of these named staff positions should fall within the
“hir[ing],” “contract[ing],” or “provi[sion] [of] additional services” envisioned in
ORS 536.055(1). As long as the agreement states the fees to be paid, the
second prong of the statute should be met. 

• Third, an agreement for an applicant to pay for contested case hearing
expenses is centrally motivated by the desire to “expedite . . . the regulatory
process,” particularly given the demonstrable history of WRD referral delays
and the current delay with the transfer applications at issue (see Introduction
and Background sections above). In addition, while the general public often
associates the “regulatory process” with an agency’s enforcement of, or a
private party’s compliance with, an existing regulation, here, WRD has a
track record of interpreting it in the broader sense of an agency’s
adjudicative function: receipt and review of an application, notice and
comment opportunities, agency decision-making, protest opportunity, and
final order decisions. Thus, WRD can also approach the “regulatory process”
to include a protest referral and contested case hearing, both of which are
necessary pre-requisites for WRD to issue a final order.  Indeed, as WRD
has indicated, it has authority to do so, but simply has chosen not to utilize it
as of yet despite the fact that it continues to state that, without funding, it
cannot move the transfer application through the required administrative
processes. 

BCR000240
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• And fourth, an applicant is willingly and freely requesting a reimbursement
authority agreement where it is offering to pay the expenses of the contested
case process in order to receive a final order on the applied for transfer
applications . This easily meets the fourth “voluntary” prong of the statute
simply by definition. 

Furthermore, OWRD’s reimbursement authority under ORS 536.055(3) provides
the department exceptional flexibility to “modify processing priorities or schedules
based on overall operating needs” and ORS 536.055(5) explicitly allows the
department to use this authority even if it is not accustomed to using it for this
purpose.  In short, OWRD can and should use this authority to process
applications—which here requires referring protests of preliminary decisions on
two transfer applications—because there are no other readily available options to
complete the transfer process in a reasonably timely manner. 
 
My client is sandwiched between a federal agency that is requiring a ranch to
move a point of diversion so that it can continue significant restoration efforts on a
tributary to the Joh Day River – restoration efforts that my client supports and has
participated in -- and a state agency that is prohibiting it – not because of
environmental protection but rather because of unnecessary regulatory gridlock. 
Protester (WaterWatch) is a known antagonist and is using the protest process
and lack of agency resources to stop lawful, environmental stewardship projects. 
The state cannot be complicit in those same motivations or actions. Please help by
using your existing reimbursement authority to timely refer this matter to OAH as
required by the administrative process. 
 
We look forward to your response. 
 
Sincerely, 
Mike Freese 
 

 
T : (503)226-8090 ● C : (503) 991-2785 ● RFlawlobby.com 
 
NOTICE: This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient.  Any unauthorized review, use, or distribution is prohibited and may be unlawful. 
 
 
 
From: HUDSON Bryn * WRD < Bryn.HUDSON@water.oregon.gov > 
Sent: Monday, June 24, 2024 12:05 PM 
To: Mike Freese < mfreese@RFlawlobby.com > 
Cc: Danelle Romain < dromain@RFlawlobby.com >; FRENCH Dwight W * WRD <
Dwight.W.FRENCH@water.oregon.gov >; DAVIDSON Will D * WRD <
Will.D.DAVIDSON@water.oregon.gov > 
Subject: RE: Receipt Authority Question 
 
Mike, 
 
Thanks for your patience. I’m copying Will and Dwight in case you have other questions. In
the past we have not used our reimbursement authority for protests. We are currently
investigating the possibility of using RA for protests, but at this point in time it is not an
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option that we are currently offering. 
 
In practice, it is likely that the Department would need to use the reimbursement
authority not just for referral, but also for costs associated with the
protest/OAH/DOJ/staff time, as resources to pay for OAH and DOJ is often the limiting
factor for moving cases through the process. 
 
If there are new developments on this front, I will be sure to let you know. Please let me
know if you have further questions. 
 
Thank you, 
 
Bryn Hudson (she/her/hers) 
Water Policy Analyst/Legislative Coordinator 
725 Summer St NE Suite A | Salem OR 97301 | Direct: 503-302-7584 | General: 503-986-0900 

Integrity | Service | Technical Excellence | Teamwork | Forward-Looking 
 

From: Mike Freese < mfreese@RFlawlobby.com > 
Sent: Tuesday, June 18, 2024 9:08 PM 
To: HUDSON Bryn * WRD < Bryn.HUDSON@water.oregon.gov > 
Cc: Danelle Romain < dromain@RFlawlobby.com > 
Subject: RE: Receipt Authority Question 
 
Thanks, Bryn.  We have received an answer to transfer applications T-14158 and
T-14170, but we are trying to figure out a way to speed up the OAH referral.  Feel
free to give me a call if you’d like.  My cell is (503) 991-2785. 
 
Thanks again! 
Mike 
 
From: HUDSON Bryn * WRD < Bryn.HUDSON@water.oregon.gov > 
Sent: Tuesday, June 18, 2024 12:51 PM 
To: Mike Freese < mfreese@RFlawlobby.com > 
Cc: Danelle Romain < dromain@RFlawlobby.com > 
Subject: RE: Receipt Authority Question 
 
Mike, 
 
Thanks for reaching out; I’ll look into this and get back to you. Do you need an update as
to where the case is at in the process (I presume you may already be queued into those
details)? If so, please provide the application number. 
 
I will get back to you soon, 
 
Bryn Hudson (she/her/hers) 
Water Policy Analyst/Legislative Coordinator 
725 Summer St NE Suite A | Salem OR 97301 | Direct: 503-302-7584 | General: 503-986-0900 
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You don't often get email from mfreese@rflawlobby.com . Learn why this is important 

Integrity | Service | Technical Excellence | Teamwork | Forward-Looking 
 

From: Mike Freese < mfreese@RFlawlobby.com > 
Sent: Tuesday, June 18, 2024 10:25 AM 
To: HUDSON Bryn * WRD < Bryn.HUDSON@water.oregon.gov > 
Cc: Danelle Romain < dromain@RFlawlobby.com > 
Subject: Receipt Authority Question 
 

Hi Bryn, 
 
I had a question that I was hoping you could help me with.  I have a client that is
trying to get their water transfer applications that have been protested by
WaterWatch referred to OAH.  I understand that the Department is
unable/unwilling to refer those protests due to budget constraints.  Probably like
others in the queue, my client would like to expedite this referral, particularly
because the arguments presented by WaterWatch have little to no merit.  Do you
know if OWRD has the authority that would allow an applicant to pay for some of
the costs of the referral?  For instance, DEQ has a “receipts” authority under ORS
468.073 which allows “the Department *** to enter into an agreement with any
applicant, permittee or regulated entity *** for the purpose of enabling the
department to expedite or enhance a regulatory process by contracting for
services, hiring additional staff or covering costs of activities not otherwise
provided during the ordinary course of department business .”  I don’t know if a
similar authority exists for OWRD, but I was wondering if there was an option for
an applicant to help defray some of the costs to move the referral to OAH ASAP. 
 
Thanks for your help here. 
 
Mike Freese 
Romain Freese, LLC : Lawyers & Lobbyists 
C : (503) 991-2785 ● RFlawlobby.com 
 
NOTICE: This email may contain material that is confidential, privileged and/or attorney work
product for the sole use of the intended recipient.  Any unauthorized review, use, or distribution is
prohibited and may be unlawful. 
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From:                                         DAVIDSON Will D * WRD
Sent:                                           Wednesday, June 26, 2024 5:48 PM
To:                                               GALL Ivan K * WRD; FRENCH Dwight W * WRD
Subject:                                     RE: protest mtg
 

Thanks Ivan – we will reach out with preliminary questions, and, as Dwight indicated,
make it clear that we are just exploring possibility of using reimbursement authority for
protests, rather than making any commitment to do so. 
 
 
Will Davidson
Protest Program Coordinator
Oregon Water Resources Department
725 Summer St NE Suite A | Salem, OR 97301 | Work Cell: (503) 507-2749
Email: will.d.davidson@water.oregon.gov
 
 
 
From: GALL Ivan K * WRD <Ivan.K.GALL@water.oregon.gov> 

 Sent: Wednesday, June 26, 2024 11:26 AM
 To: FRENCH Dwight W * WRD <Dwight.W.FRENCH@water.oregon.gov>; DAVIDSON Will D * WRD

<Will.D.DAVIDSON@water.oregon.gov>
 Subject: RE: protest mtg

 
I think it is good to explore the idea.  I’m curious as to what costs we could get reimbursed; my
main interest would be in the DOJ costs and OAH costs, and less in our own staff costs.  That
seems like a fair split and something that we could support given the lack of funds for DOJ and
OAH.  But they may just be thinking something like OAH or some other approach.
Maybe reach out with some prelim quesƟons and then we can further discuss?
Thanks
 

Ivan Gall
INTERIM DEPUTY DIRECTOR – WATER MANAGEMENT
725 Summer Street NE, Suite A Salem, OR 97301 |  Mobile 971-283-6010
Pronouns: he/him/his

Integrity   |   Service    |   Technical Excellence    |   Teamwork    |   Forward-Looking
 

From: FRENCH Dwight W * WRD <Dwight.W.FRENCH@water.oregon.gov> 
 Sent: Wednesday, June 26, 2024 10:46 AM

 To: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov>; GALL Ivan K * WRD
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<Ivan.K.GALL@water.oregon.gov>
Subject: RE: protest mtg
 
I would characterize meeƟngs with DOJ and Elizabeth H as exploratory – no commitments being
made.  Just trying to find out how and if RA with a referral to OAH and associated hearing costs
would work.
Dwight
 
Dwight French
Water Right Services Division Administrator
Oregon Water Resources Department
725 Summer Street NE, Suite A Salem, OR 97301 | Phone 503-871-7292 (work cell)

Please change my email in your system to Dwight.W.French@water.oregon.gov if you haven’t
already.  Thanks.

Integrity | Service | Technical Excellence | Teamwork | Forward-Looking

We’re hiring! See the current list of jobs here.
 
From: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov> 

 Sent: Wednesday, June 26, 2024 9:42 AM
 To: GALL Ivan K * WRD <Ivan.K.GALL@water.oregon.gov>; FRENCH Dwight W * WRD

<Dwight.W.FRENCH@water.oregon.gov>
 Subject: RE: protest mtg

 
Hi Ivan,
 
Thanks for letting us know. 
 
There is one thing Dwight and I were planning to ask you and Doug about at this week’s
meeting:  We have been considering the idea of using the Department’s reimbursement
authority to fund hearings on protested applications.  We think doing so is a possibility,
and we would like to identify a test case to try the process on.  Because Bridge Creek
Ranch’s representative is the one that asked about using reimbursement authority for
protests, and BCR is eager to have hearings held on WaterWatch’s recent protests of
BCR’s transfer applications, we think a logical next step would be to reach out to
Elizabeth Howard, BCR’s attorney, to see if BCR is interested in obtaining hearings on an
expedited basis by agreeing to pay OWRD’s costs for providing the hearings through
reimbursement authority.  If BCR is interested, we could then work with Jesse Ratcliffe
and/or Sarah Rowe to develop cost estimates and determine next steps.  
 
Are you and Doug OK with us reaching out to Elizabeth Howard to ask if BCR would be
interested in funding hearings on its protested applications through reimbursement
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authority?  We do not need an answer immediately – if you would prefer to discuss this
issue at next week’s protest meeting before responding that would be fine. 
 
Thanks,
 
Will
 
Will Davidson
Protest Program Coordinator
Oregon Water Resources Department
725 Summer St NE Suite A | Salem, OR 97301 | Work Cell: (503) 507-2749
Email: will.d.davidson@water.oregon.gov
 
 
 
From: GALL Ivan K * WRD <Ivan.K.GALL@water.oregon.gov> 

 Sent: Wednesday, June 26, 2024 8:36 AM
 To: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov>; FRENCH Dwight W * WRD

<Dwight.W.FRENCH@water.oregon.gov>
 Subject: protest mtg

 
Hi Will,
I won’t make the protest meeƟng tomorrow.  I don’t think Doug will either.
If you need anything from us please let me know.
Thanks - Ivan
 

Ivan Gall
INTERIM DEPUTY DIRECTOR – WATER MANAGEMENT
725 Summer Street NE, Suite A Salem, OR 97301 |  Mobile 971-283-6010
Pronouns: he/him/his

Integrity   |   Service    |   Technical Excellence    |   Teamwork    |   Forward-Looking
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�ŽŶƚĞƐƚĞĚ��ĂƐĞ�,ĞĂƌŝŶŐ�ZĞŝŵďƵƌƐĞŵĞŶƚ��ƵƚŚŽƌŝƚǇ��ŽŶƚƌĂĐƚ�Z,Ͳϭ� WĂŐĞ�ϭ�ŽĨ�ϯ�
�

Z�/D�hZ^�D�Ed��hd,KZ/dz�
�WW>/��Ed��'Z��D�Ed�
�ŽŶƚƌĂĐƚ�EƵŵďĞƌ͗�Z,Ͳϭ�
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�ƌĞĞŬ�ZĂŶĐŚ͕�>>��

dŝƚůĞ͗� �
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� � � � � �
WŚŽŶĞ͗� ;ϱϬϯͿ�ϱϬϳͲϮϳϰϵ� WŚŽŶĞ͗� ;ϱϰϭͿ�ϲϴϭͲϱϯϯϮ� WŚŽŶĞ͗� �
&Ăǆ͗� ;ϱϬϯͿ�ϵϴϲͲϬϵϬϭ� &Ăǆ͗� ;ϱϰϭͿ�ϯϮϲͲϬϯϰϲ� &Ăǆ͗� �
�ŵĂŝů͗� ǁŝůů͘Ě͘ĚĂǀŝĚƐŽŶΛǁĂƚĞƌ͘ ŽƌĞŐŽŶ͘ŐŽǀ� �ŵĂŝů͗� ŵƉĂƟΛƉĂƉĞ͘ĐŽŵ�� �ŵĂŝů͗� �
�

dŚĞ�ƉƵƌƉŽƐĞ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ŝƐ�ƚŽ�ĞǆƉĞĚŝƚĞ�ƚŚĞ�ƌĞĨĞƌƌĂů�ƚŽ�ƚŚĞ�KĸĐĞ�ŽĨ��ĚŵŝŶŝƐƚƌĂƟǀĞ�,ĞĂƌŝŶŐƐ�ŽĨ�ƚŚĞ�ĐŽŶƚĞƐƚĞĚ�ĐĂƐĞ�ŚĞĂƌŝŶŐ�ŽŶ�
ƚŚĞ�dƌĂŶƐĨĞƌ��ƉƉůŝĐĂƟŽŶƐ͕��ƉƉůŝĐĂƟŽŶ�EƵŵďĞƌƐ͗�dͲϭϰϭϱϴ�ĂŶĚ�dͲϭϰϭϳϬ�

ϭ͘ �hd,KZ/dz�

KtZ��ŚĂƐ�ďĞĞŶ�ĂƵƚŚŽƌŝǌĞĚ�ƉƵƌƐƵĂŶƚ�ƚŽ�KZ^�ϱϯϲ͘Ϭϱϱ�ƚŽ�ĞŶƚĞƌ�ŝŶƚŽ�Ă�ǀŽůƵŶƚĂƌǇ��ŐƌĞĞŵĞŶƚ�ǁŝƚŚ�ĂŶǇ�ĂƉƉůŝĐĂŶƚ͕�ƉĞƌŵŝƩĞĞ͕�Žƌ�
ƌĞŐƵůĂƚĞĚ�ĞŶƟƚǇ�ĨŽƌ�ĞǆƉĞĚŝƟŶŐ�Žƌ�ĞŶŚĂŶĐŝŶŐ�Ă�ƌĞŐƵůĂƚŽƌǇ�ƉƌŽĐĞƐƐ͘�

Ϯ͘ Z�^dZ/�d/KE^�

�ƉƉůŝĐĂŶƚ�ĂŶĚ�KtZ��ĂŐƌĞĞ�ƚŚĂƚ� ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ƐŚĂůů�ŶŽƚ�ďĞ�ĐŽŶƐƚƌƵĞĚ�ƚŽ�ƌĞƐƚƌŝĐƚ� ŝŶ�ĂŶǇ�ǁĂǇ�ƚŚĞ�ĚĞĐŝƐŝŽŶƐ�ĂŶĚ�ĂĐƟŽŶƐ�ďǇ�
KZt�͘�KtZ��ƐŚĂůů�ďĞ�ĨƌĞĞ�ƚŽ�ĞǆĞƌĐŝƐĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ũƵĚŐŵĞŶƚ�ĐŽŶƐŝƐƚĞŶƚ�ǁŝƚŚ�ĞǆŝƐƟŶŐ�ůĂǁƐ�ĂŶĚ�ƌĞŐƵůĂƟŽŶƐ͘�

ϯ͘ �&&��d/s����d��

dŚŝƐ��ŐƌĞĞŵĞŶƚ�ƐŚĂůů�ďĞĐŽŵĞ�ĞīĞĐƟǀĞ�ŽŶ�ƚŚĞ�ůĂƚĞƐƚ�ŽĨ�ƚŚĞ�ĚĂƚĞƐ�ŽŶ�ǁŚŝĐŚ�ĞĂĐŚ�ƉĂƌƚǇ�ŚĂƐ�ƐŝŐŶĞĚ�ƚŚĞ��ŐƌĞĞŵĞŶƚ�ĂŶĚ�ŽŶ�ǁŚŝĐŚ�
ƚŚĞ��ƉƉůŝĐĂŶƚ�ŚĂƐ�ƉĂŝĚ�ƚŚĞ��ĞƉŽƐŝƚ͕�ĂƐ�ĚĞƐĐƌŝďĞĚ�ŝŶ�ƐĞĐƟŽŶ�ϲ�ďĞůŽǁ͘�

ϰ͘ �Ks�Z����K^d^�

/Ŷ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ĨŽƌ�ĞǆƉĞĚŝƚĞĚ�ƌĞĨĞƌƌĂů͕�ƚŚĞ��ƉƉůŝĐĂŶƚ�ĂŐƌĞĞƐ�ƚŽ�ƉĂǇ�ƚŚĞ�ĨŽůůŽǁŝŶŐ�͞�ŽǀĞƌĞĚ��ŽƐƚƐ͘͟ �dŚĞ��ƉƉůŝĐĂŶƚ�ĂŐƌĞĞƐ�ƚŽ�ƉĂǇ�
ĂƐ�ĨŽůůŽǁƐ͗�

ϰ͘ϭ dŚĞ�ĨƵůů�ĐŽƐƚ�ŽĨ�ƟŵĞ�ĂŶĚ�ŵĂƚĞƌŝĂůƐ�ĞǆƉĞŶĚĞĚ�ďǇ�ƚŚĞ�KƌĞŐŽŶ��ĞƉĂƌƚŵĞŶƚ�ŽĨ�:ƵƐƟĐĞ�;�K:Ϳ�ĂŶĚ�ƚŚĞ�KĸĐĞ�ŽĨ��ĚŵŝŶŝƐƚƌĂƟǀĞ�
,ĞĂƌŝŶŐƐ�;K�,Ϳ�ĨƌŽŵ�ƚŚĞ�ƌĞĨĞƌƌĂů�ŽĨ�ƚŚĞ�ƐƵďũĞĐƚ�ŵĂƩĞƌ�ƚŽ�ƚŚĞ�K�,�ƵŶƟů�ƚŚĞ�ŝƐƐƵĂŶĐĞ�ŽĨ�ĮŶĂů�ŽƌĚĞƌƐ͘�

ϰ͘Ϯ /Ĩ�KtZ��ƐƚĂī�ƟŵĞ�ŝŶ�ƌĞƐƉŽŶĚŝŶŐ�ƚŽ�ƌĞƋƵĞƐƚƐ�ĨŽƌ�ĚŝƐĐŽǀĞƌǇ�ĞǆĐĞĞĚƐ�ϮϬ�ŚŽƵƌƐ͕�KtZ�͕�ŝŶ�ŝƚƐ�ƐŽůĞ�ĚŝƐĐƌĞƟŽŶ͕�ŵĂǇ�ƌĞƋƵŝƌĞ�
�ƉƉůŝĐĂŶƚ�ƚŽ�ƉĂǇ�ƚŚĞ�ĐŽƐƚ�ŽĨ�KtZ��ƐƚĂī�ƟŵĞ�ĞǆĐĞĞĚŝŶŐ�ϮϬ�ŚŽƵƌƐ�ĂŶĚ�KtZ��ŵĂƚĞƌŝĂůƐ�ŝŶ�ƌĞƐƉŽŶĚŝŶŐ�ƚŽ�ĚŝƐĐŽǀĞƌǇ�ƌĞƋƵĞƐƚƐ͘���

ϱ͘ �K^d��^d/D�d��

�ĂƐĞĚ�ŽŶ�Ă�ƌĞǀŝĞǁ�ŽĨ� ĐŽƐƚƐ�ŽĨ�ƐŝŵŝůĂƌ͕ � ƌĞĐĞŶƚ� ĐŽŶƚĞƐƚĞĚ�ĐĂƐĞ�ƉƌŽĐĞĞĚŝŶŐƐ͕�KtZ��ĞƐƟŵĂƚĞƐ�ƚŚĂƚ� ƚŚĞ��ŽǀĞƌĞĚ��ŽƐƚƐ�ǁŝůů�ďĞ�
Ψϭϯϯ͕ϬϬϬ͘ϬϬ�;͞�ƐƟŵĂƚĞ͟Ϳ͘�dŚĞ��ƉƉůŝĐĂŶƚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ĂŶĚ�ĂŐƌĞĞƐ�ƚŚĂƚ�ƚŚĞ�ĐŽƐƚƐ�ŽĨ�Ă�ĐŽŶƚĞƐƚĞĚ�ĐĂƐĞ�ŚĞĂƌŝŶŐ�ĂƌĞ�ƐƵďũĞĐƚ�ƚŽ�
ĐŽŶƐŝĚĞƌĂďůĞ� ƵŶĐĞƌƚĂŝŶƚǇ͘� /ƚ� ŝƐ� ƉŽƐƐŝďůĞ� ƚŚĂƚ� ŽŶĞ� Žƌ� ŵŽƌĞ� ĨĂĐƚŽƌƐ� ŵĂǇ� ĐĂƵƐĞ� ƚŚĞ� ĐŽƐƚƐ� ŽĨ� Ă� ĐŽŶƚĞƐƚĞĚ� ĐĂƐĞ� ƚŽ� ŝŶĐƌĞĂƐĞ�
ƐŝŐŶŝĮĐĂŶƚůǇ͕�ĂŶĚ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ƌĞŵĂŝŶƐ�ƌĞƐƉŽŶƐŝďůĞ�ĨŽƌ�ƚŚĞ�ƉĂǇŵĞŶƚ�ŽĨ�ƚŚĞƐĞ�ĂĚĚŝƟŽŶĂů�ĐŽƐƚƐ͕�ĂƐ�ĨƵƌƚŚĞƌ�ĚĞƐĐƌŝďĞĚ�ŚĞƌĞŝŶ͘�dŚŝƐ�
�ƐƟŵĂƚĞ�ŝƐ�ďĂƐĞĚ�ŽŶ�K�,�ĂŶĚ��K:�ƐƚĂī�ĐŽƐƚƐ�Ăƚ�ƚŚĞ�ŚŽƵƌůǇ�ƌĂƚĞ�ƐĐŚĞĚƵůĞ�ŝŶ�ĞīĞĐƚ�Ăƚ�ƚŚĞ�ƟŵĞ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͕�ǁŝƚŚ�Ă�ŶŽŵŝŶĂů�
ĐŽŶƟŶŐĞŶĐǇ�ďƵŝůƚͲŝŶ�ƚŽ�ĂĐĐŽƵŶƚ�ĨŽƌ�ƵŶĨŽƌĞƐĞĞŶ�ĐŽƐƚƐ�ĂƐ�ǁĞůů�ĂƐ�ƉŽƚĞŶƟĂů�ŝŶĐƌĞĂƐĞƐ�ƚŽ�ƚŚĞ�ŚŽƵƌůǇ�ƌĂƚĞ�ƐĐŚĞĚƵůĞ͘��

BCR000257
Exhibit 2 
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�
�ŽŶƚĞƐƚĞĚ��ĂƐĞ�,ĞĂƌŝŶŐ�ZĞŝŵďƵƌƐĞŵĞŶƚ��ƵƚŚŽƌŝƚǇ��ŽŶƚƌĂĐƚ�Z,Ͳϭ� WĂŐĞ�Ϯ�ŽĨ�ϯ�
�

ϲ͘ W�zD�Ed��E��Z�s/^/KE�dK��^d/D�d��

�ƉƉůŝĐĂŶƚ�ŵƵƐƚ�ƐƵďŵŝƚ�Ϯϱ�ƉĞƌĐĞŶƚ�;ϮϱйͿ�ŽĨ�ƚŚĞ��ƐƟŵĂƚĞ�ƵƉŽŶ�ĞǆĞĐƵƟŽŶ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�;͞�ĞƉŽƐŝƚ͟Ϳ͘�dŚĞ��ĞƉŽƐŝƚ�ǁŝůů�ďĞ�
ƉůĂĐĞĚ�ŝŶ�ĂŶ�ĂĐĐŽƵŶƚ�ĂĚŵŝŶŝƐƚĞƌĞĚ�ďǇ�KtZ��ĂŶĚ�ŚĞůĚ�ŝŶ�ƌĞƐĞƌǀĞ�ƵŶƟů�ƐƵĐŚ�ƟŵĞ�ƚŚĂƚ�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ŚĂƐ�ĞǆƉĞŶĚĞĚ�ϳϱ�ƉĞƌĐĞŶƚ�
;ϳϱйͿ�ŽĨ�ƚŚĞ��ƐƟŵĂƚĞ͕�Žƌ�ƵŶƟů�ƚŚĞ��ƉƉůŝĐĂŶƚ�ďĞĐŽŵĞƐ�ŵŽƌĞ�ƚŚĂŶ�ϯϬ�ĚĂǇƐ�ůĂƚĞ�ŝŶ�ŝƚƐ�ƉĂǇŵĞŶƚ�ŽĨ�ĂŶǇ�ŽŶĞ�ŽĨ�KtZ�͛Ɛ�ŝŶǀŽŝĐĞƐ͘�
KtZ��ǁŝůů� ŝŶǀŽŝĐĞ� ƚŚĞ��ƉƉůŝĐĂŶƚ�ŵŽŶƚŚůǇ� ĨŽƌ� ĂĐƚƵĂů� ĐŽƐƚƐ�ĂŶĚ� ƚŚĞ��ƉƉůŝĐĂŶƚ�ǁŝůů� ƌĞŵŝƚ� ƉĂǇŵĞŶƚ�ƵƉŽŶ� ƌĞĐĞŝƉƚ͘�KtZ��ǁŝůů�
ĐŽŶƟŶƵĞ�ƚŽ�ŝŶǀŽŝĐĞ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ŵŽŶƚŚůǇ�ƵŶƟů�ϳϱй�ŽĨ�ƚŚĞ��ƐƟŵĂƚĞ�ŚĂƐ�ďĞĞŶ�ĞǆƉĞŶĚĞĚ͘��ƚ�ƚŚĂƚ�ƟŵĞ͕�KtZ��ǁŝůů�ĂĐĐĞƐƐ�ĂŶĚ�
ĚƌĂǁ�ĚŽǁŶ�ƚŚĞ��ĞƉŽƐŝƚ�ĂŶĚ�ǁŝůů�ƐĞŶĚ�ŵŽŶƚŚůǇ�ƐƚĂƚĞŵĞŶƚƐ�ƚŽ�ƚŚĞ��ƉƉůŝĐĂŶƚ͕�ŝƚĞŵŝǌŝŶŐ�ŚŽǁ�ƚŚĞ��ĞƉŽƐŝƚ�ŚĂƐ�ďĞĞŶ�ĞǆƉĞŶĚĞĚ͘�

/Ĩ�ƚŚĞ��ŽǀĞƌĞĚ��ŽƐƚƐ�ĂƌĞ�ĞǆƉĞĐƚĞĚ�ƚŽ�ĞǆĐĞĞĚ�ƚŚĞ��ƐƟŵĂƚĞ͕�KtZ��ƐŚĂůů�ƉƌĞƉĂƌĞ�ĂŶĚ�ƉƌŽǀŝĚĞ�ƚŽ�ƚŚĞ��ƉƉůŝĐĂŶƚ�Ă�ŵŽŶƚŚůǇ�ŝŶǀŽŝĐĞ�
ĐŽŶƚĂŝŶŝŶŐ�ĂŶ�ŝƚĞŵŝǌĞĚ�ƐƚĂƚĞŵĞŶƚ�ŽĨ�ĞǆĐĞƐƐ�ĐŽƐƚƐ�ĂŶĚ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ƐŚĂůů�ƉĂǇ�ƚŚĞ�ĞǆĐĞƐƐ�ĐŽƐƚƐ�ǁŝƚŚŝŶ�ϯϬ�ĚĂǇƐ�ĂŌĞƌ�ƌĞĐĞŝƉƚ�ŽĨ�
ƚŚĞ�ŵŽŶƚŚůǇ�ŝŶǀŽŝĐĞ͘��

&ĂŝůƵƌĞ� ƚŽ� ƉĂǇ� ŝŶǀŽŝĐĞƐ� ŝŶ� Ă� ƟŵĞůǇ� ŵĂŶŶĞƌ� ŵĂǇ� ƌĞƐƵůƚ� ŝŶ� KtZ�� ĂĐĐĞƐƐŝŶŐ� ĂŶĚ� ĚƌĂǁŝŶŐ� ĚŽǁŶ� ƚŚĞ� �ĞƉŽƐŝƚ� ƚŽ� ŽďƚĂŝŶ�
ƌĞŝŵďƵƌƐĞŵĞŶƚ� ĨŽƌ� ƚŚĞ�ƉĂƐƚ�ĚƵĞ� ŝŶǀŽŝĐĞƐ� ĂŶĚ�ŵĂǇ�ĂůƐŽ� ƌĞƐƵůƚ� ŝŶ� Ă� ƌĞƋƵĞƐƚ� ĨŽƌ� ĂďĞǇĂŶĐĞ�ŽĨ� ƚŚĞ� ĐŽŶƚĞƐƚĞĚ� ĐĂƐĞ�ŚĞĂƌŝŶŐ͕� Ă�
ǁŝƚŚĚƌĂǁĂů�ŽĨ�ƚŚĞ�ŵĂƩĞƌ�ĨƌŽŵ�ƚŚĞ�KĸĐĞ�ŽĨ��ĚŵŝŶŝƐƚƌĂƟǀĞ�,ĞĂƌŝŶŐƐ͕�Žƌ�ƚĞƌŵŝŶĂƟŽŶ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘�KtZ�͛Ɛ�ƵƐĞ�ŽĨ�ƉĂƌƚ͕�
Žƌ�Ăůů͕�ŽĨ�ƚŚĞ��ĞƉŽƐŝƚ�ƚŽ�ŽďƚĂŝŶ�ƌĞŝŵďƵƌƐĞŵĞŶƚ�ĨŽƌ�ƚŚĞ�ƉĂƐƚ�ĚƵĞ�ĂŵŽƵŶƚ�ƐŚĂůů�ŶŽƚ�ĂīĞĐƚ�ƚŚĞ�ƌĞƋƵŝƌĞŵĞŶƚ�ƚŽ�ƉĂǇ�ƚŚĞ�ƉĂƐƚ�ĚƵĞ�
ĂŵŽƵŶƚ͘��ŶǇ�ĂďĞǇĂŶĐĞ͕�ǁŝƚŚĚƌĂǁĂů͕�Žƌ�ƚĞƌŵŝŶĂƟŽŶ�ĚŽĞƐ�ŶŽƚ�ƌĞůŝǀĞ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ŽĨ�ƚŚĞ�ŽďůŝŐĂƟŽŶ�ƚŽ�ƉĂǇ�Ăůů�ĞǆƉĞŶƐĞƐ�ĂŶĚ�ĨĞĞƐ�
ŝŶĐƵƌƌĞĚ�ďƵƚ�ŶŽƚ�ǇĞƚ� ŝŶǀŽŝĐĞĚ�ƉƌŝŽƌ� ƚŽ�ƚŚĞ�ĂďĞǇĂŶĐĞ͕�ǁŝƚŚĚƌĂǁĂů͕�Žƌ� ƚĞƌŵŝŶĂƟŽŶ͘� /Ĩ� ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ƵƐĞƐ�ƉĂƌƚ�Žƌ�Ăůů�ŽĨ� ƚŚĞ�
�ĞƉŽƐŝƚ�ƚŽ�ŽīƐĞƚ�ĂŶǇ�ƉĂƐƚ�ĚƵĞ�ĂŵŽƵŶƚƐ͕�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ǁŝůů�ĂƉƉůǇ�ƐƵďƐĞƋƵĞŶƚ�ƉĂǇŵĞŶƚ�ďǇ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ĮƌƐƚ�ƚŽ�ƌĞƐƚŽƌĞ�ƚŚĞ�
ĚĞƉŽƐŝƚ�ƚŽ�ƚŚĞ�ŝŶŝƟĂů�ƉĂǇŵĞŶƚ�ĂŵŽƵŶƚ͕�ĂŶĚ�ƐĞĐŽŶĚ�ƚŽ�ĂŶǇ�ŝŶǀŽŝĐĞƐ�ƚŚĂƚ�ĂƌĞ�ŶŽƚ�ǇĞƚ�ƉĂƐƚ�ĚƵĞ͘�

ϳ͘ �KE&/��Ed/�>/dz�

�ƉƉůŝĐĂŶƚ�ĂŐƌĞĞƐ�ƚŚĂƚ�ĂŶǇ�ŝŶĨŽƌŵĂƟŽŶ�ƉƌŽǀŝĚĞĚ�ƚŽ�Žƌ�ĂĐƋƵŝƌĞĚ�ďǇ�KtZ��ƵŶĚĞƌ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ǁŝůů�ďĞ�ƐƵďũĞĐƚ�ƚŽ�ƚŚĞ�KƌĞŐŽŶ�
WƵďůŝĐ�ZĞĐŽƌĚƐ�>Ăǁ�ĂŶĚ�ƐŚĂůů�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ƉƵďůŝĐ�ƌĞĐŽƌĚƐ͘�

ϴ͘ /E��DE/dz�

�ƉƉůŝĐĂŶƚ�ƐŚĂůů�ĚĞĨĞŶĚ͕�ƐĂǀĞ͕�ŚŽůĚ�ŚĂƌŵůĞƐƐ͕�ĂŶĚ�ŝŶĚĞŵŶŝĨǇ�ƚŚĞ�^ƚĂƚĞ�ŽĨ�KƌĞŐŽŶ͕�KtZ�͕�ĂŶĚ�ƚŚĞŝƌ�ŽĸĐĞƌƐ͕�ĞŵƉůŽǇĞĞƐ͕�ĂŶĚ�
ĂŐĞŶƚƐ�ĨƌŽŵ�ĂŶĚ�ĂŐĂŝŶƐƚ�Ăůů�ĐůĂŝŵƐ͕�ƐƵŝƚƐ͕�ĂĐƟŽŶƐ͕�ůŽƐƐĞƐ͕�ĚĂŵĂŐĞƐ͕�ůŝĂďŝůŝƟĞƐ͕�ĐŽƐƚƐ͕�ĂŶĚ�ĞǆƉĞŶƐĞƐ�ŽĨ�ĂŶǇ�ŶĂƚƵƌĞ�ƌĞƐƵůƟŶŐ�ĨƌŽŵ�
Žƌ�ĂƌŝƐŝŶŐ�ŽƵƚ�ŽĨ͕ �Žƌ�ƌĞůĂƟŶŐ�ƚŽ�ƚŚĞ�ĂĐƟǀŝƟĞƐ�ŽĨ��ƉƉůŝĐĂŶƚ�Žƌ�ŝƚƐ�ZĞƉƌĞƐĞŶƚĂƟǀĞƐ͕�ŽĸĐĞƌƐ͕�ĞŵƉůŽǇĞĞƐ͕�ĐŽŶƚƌĂĐƚŽƌƐ͕�Žƌ�ĂŐĞŶƚƐ�
ƵŶĚĞƌ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘�dŚĞ��ƉƉůŝĐĂŶƚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ƚŚĂƚ�KtZ��ĐĂŶŶŽƚ�ĂŶĚ�ĚŽĞƐ�ŶŽƚ�ŐƵĂƌĂŶƚĞĞ�Ă�ĨĂǀŽƌĂďůĞ�ƌĞǀŝĞǁ�ƵŶĚĞƌ�ƚŚĞ�
ƐƵďũĞĐƚ�ƌĞŐƵůĂƚŽƌǇ�ƉƌŽĐĞƐƐ͘�

ϵ͘ d�ZD/E�d/KE��z��WW>/��Ed�

�ƉƉůŝĐĂŶƚ�ŵĂǇ�ƚĞƌŵŝŶĂƚĞ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ďǇ�ƉƌŽǀŝĚŝŶŐ�ŶŽƟĐĞ�ƚŽ�KtZ�͘�dŚĞ��ƉƉůŝĐĂŶƚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ƚŚĂƚ�ƵƉŽŶ�ĂĐŬŶŽǁůĞĚŐŝŶŐ�
ƌĞĐĞŝƉƚ�ŽĨ�ƚŚĞ�ŶŽƟĐĞ�ĨƌŽŵ�ƚŚĞ��ƉƉůŝĐĂŶƚ͕�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ŵĂǇ�ǁŝƚŚĚƌĂǁ�ƚŚĞ�ŵĂƩĞƌ�ĨƌŽŵ�ƚŚĞ�ŽĸĐĞ�ŽĨ��ĚŵŝŶŝƐƚƌĂƟǀĞ�,ĞĂƌŝŶŐƐ͘�
/Ĩ�ƚŚĞ�ŵĂƩĞƌ�ŝƐ�ǁŝƚŚĚƌĂǁŶ͕�ƚŚĞ�ŵĂƩĞƌ�ǁŝůů�ďĞ�ƌĞͲƌĞĨĞƌƌĞĚ�ŝŶ�ƚŚĞ�ŽƌĚŝŶĂƌǇ�ĐŽƵƌƐĞ�ŽĨ�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ͛Ɛ�ďƵƐŝŶĞƐƐ͘�dŚĞ��ƉƉůŝĐĂŶƚ͛Ɛ�
ƚĞƌŵŝŶĂƟŽŶ� ŽĨ� ƚŚŝƐ� �ŐƌĞĞŵĞŶƚ� ĚŽĞƐ� ŶŽƚ� ƌĞůŝĞǀĞ� ƚŚĞ� �ƉƉůŝĐĂŶƚ� ŽĨ� ƚŚĞ� ŽďůŝŐĂƟŽŶ� ƚŽ� ƌĞŝŵďƵƌƐĞ� KtZ�� ĨŽƌ� ǁŽƌŬ� ĂůƌĞĂĚǇ�
ĐŽŵƉůĞƚĞĚ͕�ŝŶĐůƵĚŝŶŐ�ĂĐŬŶŽǁůĞĚŐĞŵĞŶƚ�ŽĨ�ƌĞƋƵĞƐƚ�ĨŽƌ�ƚĞƌŵŝŶĂƟŽŶ͘�

ϭϬ͘ d�ZD/E�d/KE��z�KtZ��

KtZ��ŵĂǇ�ƚĞƌŵŝŶĂƚĞ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ� ŝŵŵĞĚŝĂƚĞůǇ�ƵƉŽŶ�ǁƌŝƩĞŶ�ŶŽƟĐĞ�ďǇ��ĞƉĂƌƚŵĞŶƚ�ƚŽ��ƉƉůŝĐĂŶƚ� ŝĨ��ĞƉĂƌƚŵĞŶƚ� ĨĂŝůƐ�ƚŽ�
ƌĞĐĞŝǀĞ�ĨƵŶĚŝŶŐ͕�ĂƉƉƌŽƉƌŝĂƟŽŶƐ͕�ůŝŵŝƚĂƟŽŶƐ͕�ĂůůŽƚŵĞŶƚƐ͕�Žƌ�ŽƚŚĞƌ�ĞǆƉĞŶĚŝƚƵƌĞ�ĂƵƚŚŽƌŝƚǇ�Ăƚ�ůĞǀĞůƐ�ƐƵĸĐŝĞŶƚ�ƚŽ�ĐŽŶĚƵĐƚ�ƚŚĞ�ǁŽƌŬ�
ĚĞƐĐƌŝďĞĚ� ŝŶ� ƚŚĞ��ƐƟŵĂƚĞ͘��ŶǇ�ƐƵĐŚ�ĐĞƐƐĂƟŽŶ�ŽĨ�ǁŽƌŬ�ƵŶĚĞƌ� ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ĚŽĞƐ�ŶŽƚ� ƌĞůŝĞǀĞ� ƚŚĞ� �ƉƉůŝĐĂŶƚ�ŽĨ� ƚŚĞ�ŽĨ� ƚŚĞ�
ŽďůŝŐĂƟŽŶ�ƚŽ�ƌĞŝŵďƵƌƐĞ�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ĨŽƌ�ǁŽƌŬ�ĂůƌĞĂĚǇ�ĐŽŵƉůĞƚĞĚ͘�

/Ŷ�ĂĚĚŝƟŽŶ�ƚŽ�ĂŶǇ�ŽƚŚĞƌ�ƌŝŐŚƚƐ�ĂŶĚ�ƌĞŵĞĚŝĞƐ�KtZ��ŵĂǇ�ŚĂǀĞ�ƵŶĚĞƌ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͕�KtZ��ŵĂǇ�ƚĞƌŵŝŶĂƚĞ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�
ŝŵŵĞĚŝĂƚĞůǇ�ƵƉŽŶ�ǁƌŝƩĞŶ�ŶŽƟĐĞ�ďǇ�KtZ��ƚŽ��ƉƉůŝĐĂŶƚ͕�Žƌ�Ăƚ�ƐƵĐŚ�ůĂƚĞƌ�ĚĂƚĞ�ĂƐ��ĞƉĂƌƚŵĞŶƚ�ŵĂǇ�ĞƐƚĂďůŝƐŚ�ŝŶ�ƐƵĐŚ�ŶŽƟĐĞ͕�ŝĨ�
�ƉƉůŝĐĂŶƚ�ŝƐ�ŝŶ�ǀŝŽůĂƟŽŶ�ŽĨ�ŝƚƐ�ƉĂǇŵĞŶƚ�ŽďůŝŐĂƟŽŶƐ�ĚĞƐĐƌŝďĞĚ�ŝŶ�ƐĞĐƟŽŶ�ϲ͘��ŶǇ�ƐƵĐŚ�ĐĞƐƐĂƟŽŶ�ƵŶĚĞƌ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ĚŽĞƐ�ŶŽƚ�
ƌĞůŝĞǀĞ�ƚŚĞ�ŽďůŝŐĂƟŽŶ�ĨŽƌ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ƚŽ�ƌĞŝŵďƵƌƐĞ�KtZ��ĨŽƌ�ǁŽƌŬ�ĂůƌĞĂĚǇ�ĐŽŵƉůĞƚĞĚ͘�

dŚĞ��ƉƉůŝĐĂŶƚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ƚŚĂƚ�ƵƉŽŶ�ƚĞƌŵŝŶĂƟŽŶ�ƵŶĚĞƌ�ƚŚŝƐ�ƐĞĐƟŽŶ�ϭϬ͕�KtZ��ŵĂǇ�ǁŝƚŚĚƌĂǁ�ƚŚĞ�ŵĂƩĞƌ�ĨƌŽŵ�ƚŚĞ�ŽĸĐĞ�ŽĨ�
�ĚŵŝŶŝƐƚƌĂƟǀĞ�,ĞĂƌŝŶŐƐ͘�/Ĩ�ƚŚĞ�ŵĂƩĞƌ�ŝƐ�ǁŝƚŚĚƌĂǁŶ͕�ƚŚĞ�ŵĂƩĞƌ�ǁŝůů�ďĞ�ƌĞͲƌĞĨĞƌƌĞĚ�ŝŶ�ƚŚĞ�ŽƌĚŝŶĂƌǇ�ĐŽƵƌƐĞ�ŽĨ�KtZ�͛Ɛ�ďƵƐŝŶĞƐƐ͘�

BCR000258
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�ŽŶƚĞƐƚĞĚ��ĂƐĞ�,ĞĂƌŝŶŐ ZĞŝŵďƵƌƐĞŵĞŶƚ��ƵƚŚŽƌŝƚǇ��ŽŶƚƌĂĐƚ�Z,Ͳϭ WĂŐĞ�ϯ ŽĨ�ϯ

ϭϭ͘ �hZ�d/KE

dŚŝƐ��ŐƌĞĞŵĞŶƚ�ǁŝůů�ƚĞƌŵŝŶĂƚĞ�ƐŝǆƚǇ�;ϲϬͿ�ĚĂǇƐ�ĂŌĞƌ�ƚŚĞ��ƉƉůŝĐĂŶƚ�ŚĂƐ�ƉĂŝĚ�Ăůů�ĞǆƉĞŶƐĞƐ�ĚĞƐĐƌŝďĞĚ�ŝŶ�ƐĞĐƟŽŶƐ ϰ�ĂŶĚ�ϱ͘

ϭϮ͘ Z�&hE��K&�Z�D�/E/E'���>�E��

KtZ�͕�ƵƉŽŶ�ƚĞƌŵŝŶĂƟŽŶ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͕�ǁŝůů�ƌĞĨƵŶĚ�ĂŶǇ�ƵŶƐƉĞŶƚ�ďĂůĂŶĐĞ͘

ϭϯ͘ &hE�^��hd,KZ/�����E���s�/>��>�

�Ǉ� ŝƚƐ� ĞǆĞĐƵƟŽŶ� ŽĨ� ƚŚŝƐ� �ŐƌĞĞŵĞŶƚ͕� �ƉƉůŝĐĂŶƚ� ĐĞƌƟĮĞƐ ƚŚĂƚ� ƐƵĸĐŝĞŶƚ� ĨƵŶĚƐ� ĂƌĞ� ĂƵƚŚŽƌŝǌĞĚ� ĂŶĚ� ĂǀĂŝůĂďůĞ� ƚŽ� ĐŽǀĞƌ� ƚŚĞ�
ĞǆƉĞŶĚŝƚƵƌĞƐ�ĐŽŶƚĞŵƉůĂƚĞĚ�ďǇ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘

ϭϰ͘ �KDW>�d/KE���d�

KtZ�͕�ďǇ�ƚŚĞ�ĞǆĞĐƵƟŽŶ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͕�ĚŽĞƐ�ŶŽƚ�ŐƵĂƌĂŶƚĞĞ�Ă�ĐŽŵƉůĞƟŽŶ�ĚĂƚĞ�ŽĨ�ƚŚĞ�ĐŽŶƚĞƐƚĞĚ�ĐĂƐĞ�ŚĞĂƌŝŶŐ�ƉƌŽĐĞƐƐ�Žƌ�
ƚŚĞ�ŝƐƐƵĂŶĐĞ�ŽĨ�ĮŶĂů�ŽƌĚĞƌƐ ŝŶ�ƚŚŝƐ�ŵĂƩĞƌ͘ �dŚĞ��ƉƉůŝĐĂŶƚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ƚŚĂƚ͕�ǁŚŝůĞ�KtZ��ĂŐƌĞĞƐ�ƚŽ�ĞŶŐĂŐĞ�ŝŶ�ƚŚŝƐ�ŵĂƩĞƌ�ǁŝƚŚ�
ƌĞĂƐŽŶĂďůĞ�ĚŝůŝŐĞŶĐĞ�ĂŶĚ�ǁŝůů�ŶŽƚ�ƐĞĞŬ�ƵŶƌĞĂƐŽŶĂďůĞ�ĚĞůĂǇ�ŝŶ�ƚŚĞ�ŚĞĂƌŝŶŐ�ƉƌŽĐĞƐƐ͕�ĐĞƌƚĂŝŶ�ŵĂƩĞƌƐ�ƉĞƌƚĂŝŶŝŶŐ�ƚŽ�ƚŚĞ�ƐĐŚĞĚƵůŝŶŐ�
ŽĨ�Ă�ĐŽŶƚĞƐƚĞĚ�ĐĂƐĞ�ŚĞĂƌŝŶŐ�ĂƌĞ�ŽƵƚƐŝĚĞ�ƚŚĞ�ĐŽŶƚƌŽů�ŽĨ�KtZ�͘

ϭϱ͘ ��Wd/KE^

dŚĞ�ĐĂƉƟŽŶƐ Žƌ�ŚĞĂĚŝŶŐƐ�ŝŶ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ĂƌĞ�ĨŽƌ�ĐŽŶǀĞŶŝĞŶĐĞ�ŽŶůǇ�ĂŶĚ�ŝŶ�ŶŽ�ǁĂǇ�ĚĞĮŶĞ͕�ůŝŵŝƚ͕�Žƌ�ĚĞƐĐƌŝďĞ�ƚŚĞ�^ĐŽƉĞ͕�Žƌ�
ŝŶƚĞŶƚ͕�ŽĨ�ĂŶǇ�ƉƌŽǀŝƐŝŽŶ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘

ϭϲ͘ 'Ks�ZE/E'�>�t

dŚŝƐ��ŐƌĞĞŵĞŶƚ�ƐŚĂůů�ďĞ�ŐŽǀĞƌŶĞĚ�ďǇ�ƚŚĞ�ůĂǁƐ�ŽĨ�ƚŚĞ�^ƚĂƚĞ�ŽĨ�KƌĞŐŽŶ͘

ϭϳ͘ �D�E�D�Ed��E��D�Z'�Z

dŚĞ�ƚĞƌŵƐ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ƐŚĂůů�ŶŽƚ�ďĞ�ǁĂŝǀĞĚ͕�ĂůƚĞƌĞĚ͕�ŵŽĚŝĮĞĚ͕�ƐƵƉƉůĞŵĞŶƚĞĚ͕�Žƌ�ĂŵĞŶĚĞĚ�ŝŶ�ĂŶǇ�ŵĂŶŶĞƌ�ǁŚĂƚƐŽĞǀĞƌ͕ �
ĞǆĐĞƉƚ�ďǇ�ǁƌŝƩĞŶ�ŝŶƐƚƌƵŵĞŶƚ�ƐŝŐŶĞĚ�ďǇ�ďŽƚŚ�WĂƌƟĞƐ͘�^ƵĐŚ�ǁĂŝǀĞƌ͕ �ĐŽŶƐĞŶƚ͕�ŵŽĚŝĮĐĂƟŽŶ͕�Žƌ�ĐŚĂŶŐĞ͕�ŝĨ�ŵĂĚĞ͕�ƐŚĂůů�ďĞ�ĞīĞĐƟǀĞ�
ŽŶůǇ�ŝŶ�ƚŚĞ�ƐƉĞĐŝĮĐ�ŝŶƐƚĂŶĐĞ�ĂŶĚ�ĨŽƌ�ƚŚĞ�ƐƉĞĐŝĮĐ�ƉƵƌƉŽƐĞ�ŐŝǀĞŶ͘�dŚĞƌĞ�ĂƌĞ�ŶŽ�ƵŶĚĞƌƐƚĂŶĚŝŶŐƐ͕�ĂŐƌĞĞŵĞŶƚƐ͕�Žƌ�ƌĞƉƌĞƐĞŶƚĂƟŽŶƐ͕�
ŽƌĂů�Žƌ�ǁƌŝƩĞŶ͕�ŶŽƚ�ƐƉĞĐŝĮĞĚ�ŚĞƌĞŝŶ�ƌĞŐĂƌĚŝŶŐ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘

ϭϴ͘ �KhEd�ZW�Zd^

dŚŝƐ��ŐƌĞĞŵĞŶƚ�ŵĂǇ�ďĞ�ĞǆĞĐƵƚĞĚ�ŝŶ�ĂŶǇ�ŶƵŵďĞƌ�ŽĨ�ĐŽƵŶƚĞƌƉĂƌƚƐ͘��ĞůŝǀĞƌǇ�ŽĨ�ĂŶ�ĞǆĞĐƵƚĞĚ�ƐŝŐŶĂƚƵƌĞ�ƉĂŐĞ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ�ďǇ�
ĞŵĂŝů�ƚŽ�ƚŚĞ�ŽƚŚĞƌ�ƉĂƌƚǇ�ƐŚĂůů�ďĞ�ĂƐ�ĞīĞĐƟǀĞ�ĂƐ�ĚĞůŝǀĞƌǇ�ŽĨ�ĂŶ�ŽƌŝŐŝŶĂů�ƐŝŐŶĞĚ�ĐŽƵŶƚĞƌƉĂƌƚ�ŽĨ�ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͘

ϭϵ͘ ^/'E�dhZ�^

�ůů� WĂƌƟĞƐ͕� ďǇ� ƚŚĞ�ĂƵƚŚŽƌŝǌĞĚ�ZĞƉƌĞƐĞŶƚĂƟǀĞ͛Ɛ� ƐŝŐŶĂƚƵƌĞ�ďĞůŽǁ͕� ŚĞƌĞďǇ�ĂĐŬŶŽǁůĞĚŐĞ� ƚŚĂƚ� ƚŚĞǇ�ŚĂǀĞ� ƌĞĂĚ� ƚŚŝƐ��ŐƌĞĞŵĞŶƚ͕�
ƵŶĚĞƌƐƚĂŶĚ�ŝƚ͕�ĂŶĚ�ĂŐƌĞĞ�ƚŽ�ďĞ�ďŽƵŶĚ�ďǇ�ŝƚƐ�ƚĞƌŵƐ�ĂŶĚ�ĐŽŶĚŝƟŽŶƐ͘

�ƉƉůŝĐĂŶƚ͗
EĂŵĞͬdŝƚůĞ �ĂƚĞ

KtZ�͗
EĂŵĞͬdŝƚůĞ �ĂƚĞ

DĂŝů Žƌ�ĞŵĂŝů ƐŝŐŶĞĚ��ŐƌĞĞŵĞŶƚ�ƚŽ͗��tŝůů��ĂǀŝĚƐŽŶ͕�KƌĞŐŽŶ�tĂƚĞƌ�ZĞƐŽƵƌĐĞƐ��ĞƉĂƌƚŵĞŶƚ͕�ϳϮϱ�̂ ƵŵŵĞƌ�^ƚ͘�E�͕�^ƵŝƚĞ��͕�^ĂůĞŵ͕�
KZ�ϵϳϯϬϭͲϭϮϲϲ͕�ǁŝůů͘Ě͘ĚĂǀŝĚƐŽŶΛǁĂƚĞƌ͘ ŽƌĞŐŽŶ͘ŐŽǀ

DĂŝů�ĚĞƉŽƐŝƚ�ĐŚĞĐŬ�ƚŽ͗��tŝůů��ĂǀŝĚƐŽŶ͕�KƌĞŐŽŶ�tĂƚĞƌ�ZĞƐŽƵƌĐĞƐ��ĞƉĂƌƚŵĞŶƚ͕�ϳϮϱ�^ƵŵŵĞƌ�^ƚ͘�E�͕�^ƵŝƚĞ��͕�^ĂůĞŵ͕�KZ�ϵϳϯϬϭͲ
ϭϮϲϲ͘��dŚĞ�ĚĞƉŽƐŝƚ�ĐŚĞĐŬ�ƐŚŽƵůĚ�ƌĞĨĞƌĞŶĐĞ�ƚŚĞ�ĐŽŶƚƌĂĐƚ�ŶƵŵďĞƌ͘ ��

EĂŵ

Mike Pati, President, 
Papé Properties, Inc., 
sole member of Bridge Creek Ranch, LLC 8/8/24

Digitally signed by Dwight French 
Date: 2024.08.09 08:29:48 -07'00'

BCR000259
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Integrity | Service | Technical Excellence | Teamwork | Forward-Looking

We’re hiring! See the current list of jobs here.
 
From: LOVRIEN Corie L * WRD <corie.l.lovrien@water.oregon.gov> 

 Sent: Tuesday, August 13, 2024 1:58 PM
 To: ZELENKA Jake E * WRD <Jake.E.ZELENKA@water.oregon.gov>

 Cc: FRENCH Dwight W * WRD <Dwight.W.FRENCH@water.oregon.gov>; RATCLIFFE KaƟe S * WRD
<KaƟe.S.RATCLIFFE@water.oregon.gov>; REECE Nick A * WRD <Nick.A.REECE@water.oregon.gov>;
DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov>

 Subject: FW: Reimbursement authority check for protest came in
 
Hi Jake,
 
We have a bit of a puzzle down here.  CSG doesn’t have a PCA code for the
reimbursement authority program specific to protest fees.  It looks like we only have ones
for certificates, transfers, and extensions.  Is that something that you can help us with?  If
you’re not the appropriate person to reach out to, can you suggest who I should contact
instead.
 
Thanks,
Corie
 
 
Corie Lovrien
Customer Service Representative
Water Right Services Division
725 Summer Street NE Ste A
Salem, Oregon 97301
(503) 986-0801

Integrity | Service | Technical Excellence | Teamwork | Forward-Looking
 

NOTE:  The Salem office is now open to the public.  Given that many staff will continue
teleworking remotely or have job duties that take them into the field on a regular basis,
availability of staff in the office is not guaranteed 8 a.m. - 5 p.m. every day. The Salem
office of OWRD is closed for customer service drop-ins from Noon – 1pm.  Customers
and visitors are encouraged to schedule an appointment in advance if they wish to
meet in person with specific staff members. Alternative methods for meeting, such as
by phone or virtually via Teams, are also available. 

 
 
 
From: DAVIDSON Will D * WRD <Will.D.DAVIDSON@water.oregon.gov> 

 Sent: Tuesday, August 13, 2024 1:34 PM
 To: RATCLIFFE KaƟe S * WRD <KaƟe.S.RATCLIFFE@water.oregon.gov>; FRENCH Dwight W * WRD

OWRDW004072
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<Dwight.W.FRENCH@water.oregon.gov>
Cc: JARAMILLO Lisa J * WRD <Lisa.J.JARAMILLO@water.oregon.gov>; LOVRIEN Corie L * WRD
<corie.l.lovrien@water.oregon.gov>; REECE Nick A * WRD <Nick.A.REECE@water.oregon.gov>
Subject: RE: Reimbursement authority check for protest came in
 
Hi Everyone,
 
I am not used to working with fees and accounts (other than looking at receipts for protest fees),
so apologies if this is incorrect or confusing, but my understanding is that the deposit needs to be
placed in its own special, separate account.  I also understand that that is what Fiscal does with
reimbursement authority payments for other types of reimbursement authority applicaƟons.    
 
Will
 
 
Will Davidson
Protest Program Coordinator
Oregon Water Resources Department
725 Summer St NE Suite A | Salem, OR 97301 | Work Cell: (503) 507-2749
Email: will.d.davidson@water.oregon.gov
 
 
 
From: RATCLIFFE KaƟe S * WRD <KaƟe.S.RATCLIFFE@water.oregon.gov> 

 Sent: Tuesday, August 13, 2024 1:28 PM
 To: FRENCH Dwight W * WRD <Dwight.W.FRENCH@water.oregon.gov>; DAVIDSON Will D * WRD

<Will.D.DAVIDSON@water.oregon.gov>
 Cc: JARAMILLO Lisa J * WRD <Lisa.J.JARAMILLO@water.oregon.gov>; LOVRIEN Corie L * WRD

<corie.l.lovrien@water.oregon.gov>; REECE Nick A * WRD <Nick.A.REECE@water.oregon.gov>
 Subject: Reimbursement authority check for protest came in

 
Hi Dwight and Will,
 
We received a roughly $33,000 check that appears to be under Reimbursement Authority for the
Bridge Creek Ranch applicaƟon protest. The check is upstairs with fiscal. Corie or Nick will put the
paperwork on Will’s desk. The closest category we can think to use for the PCA is the protest fees
PCA, so that’s what they’ll put on the pink slip unless you think there needs to be a different
bucket.
 
In any case, this will help us determine the intake process for any future RA fees for protests.
 
KaƟe
 
Katie Ratcliffe
Water Rights SecƟon Manager

OWRDW004073
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11/20/24, 1:47 PM Bridge CR Abv Coyote Canyon NR Mitchell, OR - USGS Water Data for the Nation 
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11111§ An official website of the United States government Here's how you know 

MENU 

Important for you to know: X 

• Water Data for the Nation is replacing NWISweb over the next 3 years. On Thursday, 

December 19th at 2 PM EST/ 11 AM PST, join our Teams Live Event to learn more about 

the NWISweb decommission. Registration is required! Register for the event here. 

IMPORTANT Legacy, real-time J;)ag~. 

Q 7 days Q 30 days Q 1 year Scale I Linear Log 

- using custom time span -

Bridge CR Abv Coyote Canyon NR Mitchell, OR -
14046778 

40 

30 

20 

10 

6 

4 

2 

June 1, 2024 - October 31, 2024 
Discharge, cubic feet per second 

5.36 ft.3/s - Oct 15, 2024 05:00:00 AM PDT 

■ 
Jul 2024 Aug 2024 Sep 2024 Oct 2024 

0-
IMPORTANT Data may be provisional 

Show legend v 



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WATERWATCH MOTION TO DENY APPLICATIONS OR RETURN CASES TO AGENCY - Page 1 
of 9 

WaterWatch of Oregon 
213 SW Ash St, Suite 213 
Portland, Oregon 97204 

503-295-4039 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

FOR THE 
OREGON WATER RESOURCES DEPARTMENT 

 
IN THE MATTER OF: 
 
Transfer Applications T-14158 and T-14170, 
Wheeler County 
 
     Bridge Creek Ranch, LLC, 
     Applicant, 
 
     WaterWatch of Oregon, 
     Protestant. 

)
)
)
)
)
)
)
)
)
) 

OAH Case Nos. 2024-OWRD-00163, 224-
OWRD-00165 
 
Agency Case Nos. T-14158, T-141170 
 
Assigned to ALJ Samantha A. Fair 
 
WATERWATCH MOTION TO DENY 
APPLICATIONS OR RETURN CASES TO 
AGENCY 

   

I. MOTION 

 Protestant WaterWatch of Oregon (WaterWatch) moves for an order denying the 

applications in these cases or, in the alternative, returning the cases to the agency, on grounds 

the integrity of the contested case process has been compromised by an inappropriate 

payment arrangement between applicant Bridge Creek Ranch, LLC and the State of Oregon. 

 Pursuant to OAR 137-003-0630(2), WaterWatch emailed other counsel in the case on 

December 30 (just before 5 p.m.) to confer before filing this motion. The email included a 

detailed description of the issues raised below and asked for counsel’s availability to discuss 

the issues the following day. Understandably considering the holidays, WaterWatch heard 

from the Oregon Water Resources Department that its counsel was out until after January 1 

and did not hear back from counsel for Bridge Creek Ranch. WaterWatch is nevertheless 

filing this motion because it believes it is important to put the issues in the record as soon as 

possible and before any further rulings in the case. WaterWatch will amend the motion as 

appropriate based on any further discussions with other counsel. 
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WATERWATCH MOTION TO DENY APPLICATIONS OR RETURN CASES TO AGENCY - Page 2 
of 9 

WaterWatch of Oregon 
213 SW Ash St, Suite 213 
Portland, Oregon 97204 

503-295-4039 

II. INTRODUCTION 

WaterWatch has learned only from documents produced recently by Bridge Creek 

Ranch that these cases apparently are proceeding under a payment arrangement in which 

Bridge Creek Ranch is paying an estimated $133,000 for services of the Oregon Department 

of Justice (DOJ) and the Oregon Office of Administrative Hearings (OAH), and some of the 

expenses incurred by the Oregon Water Resources Department (OWRD). Bridge Creek 

Ranch agreed to do that so it could skip to the front of the line of contested cases waiting for 

referral to OAH. As discussed below, the arrangement is not authorized by statute, gives the 

agencies impermissible conflicts of interests, and creates a significant appearance of 

impropriety. The cases are now irrevocably tainted under the present referral such that the 

only remedy is to deny the applications. In the alternative, the cases should be sent back to 

OWRD for referral in the ordinary course, without Bridge Creek Ranch receiving preferential 

treatment in the referral process in exchange for payment of money. 

III. SUMMARY OF FACTS 

These contested cases were initiated on October 23, 2023 (T-14170), and February 

15, 2024 (T-14158), respectively, when WaterWatch filed “protests” of preliminary 

determinations by OWRD to approve changes (i.e., “transfers”) to water rights held by 

Bridge Creek Ranch. (See referral packets.) The protests required referrals to OAH for 

contested case hearings. 

OWRD has many contested cases waiting for referral to OAH. (See Posewitz Decl.,1 

Ex. 1, p. 7.) While OWRD has no standard timeline for referral or any publicly disclosed 

objective criteria for deciding on the order of referral, it generally takes OWRD more than a 

year, and often several years to refer a contested case to OAH. (Some protests of proposed 

 
1 References to “Posewitz Decl.” in this motion are to the accompanying Declaration of 
Brian Posewitz. 
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
Ruling Denying Motion to Deny Applications or Require Withdrawal of Referrals 
Page 1 of 7  

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON  

for the 
OREGON WATER RESOURCES DEPARTMENT 

 
   
 
In the Matter of Transfer Applications 
T-14158 and T-14170 
 
BRIDGE CREEK RANCH LLC, 
Applicant 
 
and 
 
WATERWATCH OF OREGON, 
Protestant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RULING DENYING MOTION TO DENY 
APPLICATIONS OR REQUIRE 
WITHDRAWAL OF REFERRALS 
 
 
OAH Reference Nos.  2024-OWRD-00163 and 
2024-OWRD-00165 
 
Agency Case Nos.  T-14158 and T-14170 

 
HISTORY OF CONTESTED CASE PROCEEDING 

 
On September 25, 2023, the Oregon Water Resources Department (OWRD) issued a 

Preliminary Determination Proposing Approval of an Additional Point of Diversion in the matter 
of the Transfer Application T-14170 (PD T-14170) filed by Bridge Creek Ranch LLC 
(Applicant).1  On October 23, 2023, OWRD received the Protest filed by WaterWatch of Oregon 
(Protestant). 

 
On January 19, 2024, OWRD issued a Preliminary Determination Proposing Approval of 

Additional Points of Diversion and Partial Cancellation of Water Right in the matter of the 
Transfer Application T-14158 (PD T-14158) filed by Applicant.2  On February 15, 2024, OWRD 
received Protestant’s Protest of PD T-14158. 

 
On August 14, 2024, OWRD referred the matters to the Office of Administrative 

Hearings (OAH).3  The OAH assigned Administrative Law Judge (ALJ) Samantha Fair to 
preside over the matters.  On September 16, 2024, ALJ Fair convened a prehearing conference.  
Attorney Brian Posewitz represented Protestant.  Attorney Elizabeth Howard represented 
Applicant.  Senior Assistant Attorney General Sarah Rowe represented OWRD.  Will Davidson 
also appeared on behalf of OWRD.  ALJ Fair scheduled the matters for a prehearing conference 
on February 6, 2025, for the review of exhibits and for a video conference hearing on February 
11 through 14, 2025.  The ALJ also set deadlines for the submission of issue statements, 

 
1 The transfer application involves Certificate 68553. 
 
2 The transfer application involves Certificates 13593 and 96311. 
 
3 Prior to the referral, the parties agreed to consolidate the two matters for hearing.  The OAH assigned 
reference number 2024-OWRD-00163 to the matter involving PD T-14158 and reference number 2024-
OWRD-00165 to the matter involving PD T-14170. 
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motions, witness lists, and exhibits. 
 
On September 18, 2024, Applicant requested new hearing dates.  ALJ Fair rescheduled 

the hearing for February 18 through 21, 2025. 
 
On October 7, 2024, OWRD filed Stipulations Regarding the Statement of Issues.  Later 

that day, Protestant filed a Statement Regarding Stipulated Issues.  On October 10, 2024, OWRD 
filed a Response to [Protestant’s] Statement Regarding Stipulated Issues.  On October 22, 2024, 
the OAH issued a Ruling on Motion Regarding Statement of Issues, in which the ALJ adopted 
the issues for hearing as stated in the October 7, 2024 Stipulations Regarding the Statement of 
Issues. 

 
On November 15, 2024, Applicant filed a Motion for Summary Determination, seeking a 

dispositive ruling on four of the issues for hearing.  On November 27, 2024, OWRD filed a 
Response to [Applicant’s] Motion for Summary Determination.  

 
On December 2, 2024, Protestant requested an extension of the deadline for its response 

to the Motion.  On December 3, 2024, the ALJ granted the request and extended the deadline to 
December 13, 2024.  On December 13, 2024, Protestant filed a Response to Bridge Creek 
Ranch’s Motion for Summary Determination. 

 
On December 31, 2024, Protestant filed a Motion to Deny Applications or Return Cases 

to Agency (Motion).  On January 7, 2025, OWRD filed a Response to [Protestant’s] Motion to 
Deny Applications or Return Cases to Agency (Response). 

 
On January 13, 2025, Applicant requested an extension on a submission deadline for the 

hearing and a rescheduling of the prehearing conference.  The ALJ granted the extension and 
rescheduled the prehearing conference to February 12, 2025. 

 
On January 15, 2025, the OAH issued a Ruling on Motion for Summary Determination, 

in which the ALJ granted the motion, in part, and denied it, in part. 
 

ISSUE 
 
 Whether OWRD must deny the transfer applications or withdraw the referral of the 
contested cases from the OAH. 
 

CONCLUSION OF LAW and OPINION 
 
 OAR 137-003-0630(1) provides: 
 

A request for any order or other relief may be made by filing a motion in 
writing. The motion need not be in any particular form. 

 
 Protestant filed the Motion, seeking a denial of the applications or the return of the 
referral of the contested cases to OWRD “on grounds the integrity of the contested case process 
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has been compromised by an inappropriate payment arrangement between” Applicant and 
OWRD.  Motion at 1. 
 
 On September 25, 2023, OWRD issued PD T-14170, approving Applicant’s transfer 
application for Certificate 68553.  On October 23, 2023, OWRD received Protestant’s Protest, 
objecting to PD T-14170.  On January 19, 2024, OWRD issued PD T-14158, approving 
Applicant’s transfer application for Certificates 13593 and 96311.  On February 15, 2024, 
OWRD received Protestant’s Protest, objecting to PD T-14158.  On June 18, 2024, a lobbyist 
contacted OWRD, inquiring whether Applicant could expedite the referral of a contested case to 
the OAH by paying some of the costs of the referral.  Exhibit 1 at 6-7.  Although OWRD initially 
responded that such arrangements were not an option utilized by OWRD, by August 9, 2024, 
Applicant and OWRD had an executed copy of a Reimbursement Authority Agreement that 
required Applicant to reimburse OWRD for costs (estimated at $133,000), including costs billed 
to OWRD from the Department of Justice (DOJ) and the OAH.  Exhibits 1 at 5-6 and 2 at 4.  The 
agreement cited ORS 536.055 as the authority for the agreement and required an initial payment 
(25 percent of the estimate) by Applicant upon execution of the agreement.  Exhibit 2 at 5.  On 
August 13, 2024, Applicant deposited $33,250 with OWRD.  Exhibit 3 at 1-2.  Subsequently, on 
August 14, 2024, OWRD referred the contested cases to the OAH. 
 
Authorization for Reimbursement Authority Agreement 
 
 A contested case is a proceeding before an agency in which parties may be represented 
by counsel and present evidence and arguments.  A fully-litigated contested case results in the 
issuance of an order on “all issues properly before the presiding officer.”  ORS 187.417.  For 
purposes of a water right transfer application, persons may file protests “against approval of the 
application,” and hearings on such protests shall be held as a contested case pursuant to ORS 
chapter 183.  ORS 540.520.   
 

Protestant argues that ORS 536.0554 does not authorize OWRD to enter into an 
agreement such as the Reimbursement Authority Agreement.  OWRD asserts that such an issue 
is beyond the scope of the ALJ’s jurisdiction.  OWRD is correct.  The ALJ’s jurisdiction is 
limited to issues involving OWRD’s approval of Applicant’s transfer application.  ORS 540.530 
provides that OWRD shall approve the transfer if the change can “be effected without injury to 
existing water rights.”  ORS 540.530(1).  OAR 690-380-5000 further provides that OWRD shall 
approve the transfer if the following criteria are met: (1) the water right is a water use subject to 
transfer; (2) the water right is not cancelled; (3) the transfer would not result in enlargement; and 
(4) any other requirements are met.  Whether the Reimbursement Authority Agreement is a valid 

 
4 ORS 536.055(1) provides: 
 

The Water Resources Department may, with any person, enter into an 
agreement that sets fees to be paid to the department for the purpose of enabling 
the department to expedite or enhance the regulatory process to provide 
services voluntarily requested under the agreement. Pursuant to the agreement, 
the department may hire additional temporary staff members, contract for 
services or provide additional services to the person that are within the 
authority of the department to provide. 
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contract (i.e., whether OWRD is authorized to enter into such agreements) does not impact the 
matters at issue in a transfer application contested case proceeding (injury, enlargement, subject 
use, etc.).  The ALJ’s jurisdiction is confined to matters at issue for the approval, modification, 
or denial of a transfer application, which does not include a determination of the validity of a 
contract made between OWRD and Applicant for the reimbursement of costs/fees incurred by 
OWRD for the contested case proceeding. 
 
Bias or Impropriety 
 
 ORS 183.635(1) and OAR 690-002-0000 provides that contested case hearings for 
OWRD are heard by administrative law judges from the OAH. 

 
 ORS 183.605(1) provides, in part: 
 

(1) The Office of Administrative Hearings is established within the 
Employment Department. The office shall be managed by the chief 
administrative law judge appointed under ORS 183.610. The office shall 
make administrative law judges available to agencies under ORS 
183.605 to 183.690. Administrative law judges assigned from the office 
under ORS 183.605 to 183.690 may: 
 
(a) Conduct contested case proceedings on behalf of agencies in the 
manner provided by ORS 183.605 to 183.690[.] 

 
ORS 183.615(1) provides: 

 
An administrative law judge employed by or contracting with the chief 
administrative law judge shall conduct hearings on behalf of agencies as 
assigned by the chief administrative law judge. An administrative law 
judge shall be impartial in the performance of the administrative law 
judge’s duties and shall remain fair in all hearings conducted by the 
administrative law judge. An administrative law judge shall develop the 
record in contested case proceedings in the manner provided by ORS 
183.417 (8). 

 
 ORS 183.417(8) provides: 
 

The officer presiding at the hearing shall ensure that the record 
developed at the hearing shows a full and fair inquiry into the facts 
necessary for consideration of all issues properly before the presiding 
officer in the case and the correct application of the law to those facts. 

 
 Pursuant to OAR 137-003-0645(1), the ALJ shall issue a proposed order.  Pursuant to 
OAR 137-003-0655 and OAR 690-002-0175(4) and (5), after consideration of any exceptions 
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received by OWRD, the Water Resources Commission5 shall issue a final order.  Thus, both the 
ALJ and the Water Resources Commission (or Director if so delegated) are decision-makers in 
this contested case proceeding and issue orders based upon the evidence gathered by an impartial 
ALJ after a full and fair inquiry into the facts. 
 
 Protestant argues that the reimbursements are “highly likely to impact, consciously or 
subconsciously, the judgment and decision making of OWRD, DOJ and OAH.”  Motion at 7.  
Protestant also argues that there is an appearance of impropriety when OWRD accepts payments 
from a party and allows that party “to skip to the front of the line for contested case referral.”6  
Motion at 8.  The ALJ is unpersuaded by Protestant’s arguments.  As noted by OWRD, other 
state agencies, such as the Energy Facility Siting Council7 and the Department of Geology and 
Mineral Industries,8 have statutory authority to recover all costs incurred by the state agency 
from an applicant.  Numerous state licensing agencies have statutory provisions that allow them 
to assess the costs of disciplinary proceedings brought via contested case notices against 

 
5 The Water Resources Commission’s function is to establish the policies for the operation of OWRD and 
may delegate its power to the Water Resources Director of OWRD.  ORS 536.025(1) and (2) and ORS 
536.032. 
 
6 Protestant notes that it “generally takes OWRD more than a year, and often several years to refer a 
contested case to OAH” with some protests waiting in excess of 30 years for a referral.  Declaration of 
Brian Posewitz at 3. 
 
7 ORS 469.421(1) provides: 
 

(1) Subject to the provisions of ORS 469.441, any person submitting a notice of intent, a request 
for exemption under ORS 469.320, a request for an expedited review under ORS 469.370, a 
request for an expedited review under ORS 469.373, a request for the State Department of Energy 
to approve a pipeline under ORS 469.405 (3), an application for a site certificate or a request to 
amend a site certificate shall pay all expenses incurred by the Energy Facility Siting Council and 
the department related to the review and decision of the council. Expenses under this subsection 
may include: 
(a) Legal expenses; 
(b) Expenses incurred in processing and evaluating the application; 
(c) Expenses incurred in issuing a final order or site certificate; 
(d) Expenses incurred in commissioning an independent study under ORS 469.360; 
(e) Compensation paid to a state agency, a tribe or a local government pursuant to a written 
contract or agreement relating to compensation as provided for in ORS 469.360; or 
(f) Expenses incurred by the council in making rule changes that are specifically required and 
related to the particular site certificate. 
 

8 ORS 517.753(3) provides: 
 

Subject to the provisions of subsection (5) of this section, the prospective applicant or applicant 
shall pay all expenses incurred by the department and the permitting and cooperating agencies 
related to the consolidated application process under ORS 517.952 to 517.989. These expenses 
may include legal expenses, expenses incurred in processing and evaluating the consolidated 
application, issuing a permit or final order and expenses of hiring a third party contractor under 
ORS 517.979 and 517.980. 
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licensees.  See ORS 684.100(9)(g) (assessment of costs against chiropractors); ORS 
679.140(5)(j) (assessment of costs against dentists); ORS 686.150(5) (assessment of costs 
against veterinarians); ORS 687.081(6) (assessment of costs against massage therapists).  Thus, 
the Oregon Legislature implicitly recognizes that such actions (reimbursement of costs from a 
party) do not, per se, result in biased decision-making by the state agency or the ALJ that issue 
orders potentially in the paying party’s favor or against a licensee (which would allow the 
agency to recoup the agency’s costs). 
 
 Oregon caselaw also discusses the existence of unwarranted bias in decision-making.  “In 
an agency proceeding, an action lacking the appearance of fairness is not enough to warrant its 
reversal.”  W.A.S. v. Teacher Standards and Practices Commission, 314 Or App 274, 277 (2021) 
(internal citations omitted.)  Instead, a party “must demonstrate actual bias on the part of the 
decision-maker.”  Shicor v. Board of Speech Language Pathology and Audiology, 291 Or App 
369, 374 (internal citations omitted.)  In a matter involving prejudgment, as Protestant claims 
here, Protestant must establish that the decision-maker has “so prejudged the particular matter as 
to be incapable of determining its merits on the basis of the evidence and arguments presented.”  
Id. (internal citations omitted.)  The mere fact that OWRD’s costs, including those costs for the 
ALJ’s services billed to the agency by the OAH, will be paid by one party does not demonstrate 
an actual bias even though such a payment arrangement may appear unfair or improper.  
 

OWRD does not have to deny the transfer applications and does not have to withdraw the 
referral of the contested cases from the OAH because of the execution of the Reimbursement 
Authority Agreement.  Protestant’s Motion is denied. 
 

RULING 
 
 Protestant’s Motion to Deny Applications or Return Cases to Agency is DENIED. 
 
 
 
 /s/Samantha A. Fair 
 Senior Administrative Law Judge 

Office of Administrative Hearings 
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Creek Ranch uses to divert water from Bridge

Creek?

A. Yes.

Q.  Okay.  And where does Bridge Creek Ranch

divert its water from currently for Bridge -- just

for Bridge Creek Ranch?  Or, excuse me, just --

let me ask that again, that was really confusing. 

Where does Bridge Creek Ranch divert its water

from on Bridge Creek?

A. Sections -- the Section 6 POD.

Q. And is that Section 6 POD located on property

owned by the Bureau of Land Management?

A. Yes.

Q. And the new point of diversion that’s proposed

by the two transfers, where is that point of

diversion located?

A. That one is two -- it is downstream in Section

31, 10 South, Range 21 East, Section 31 in the

Southeast of the Southeast.

Q.  Okay.  And is it your understanding that if

these transfers were approved, that Bridge Creek

Ranch would divert all of its water from Bridge

Creek through the new point of diversion?

A. That’s my understanding.

Q. Okay.  And you mentioned water rights for
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and that that's under review, correct?

A.  Correct.

Q.  And how long of an extension has Bridge Creek

Ranch applied for?

A.  I don't recall the duration of what we've

applied for.

Q.  Has BLM communicated a willingness to consider

that extension?

A.  Yes.

Q.  Have they communicated that that extension

will also have this requirement that water not be

diverted when flows are below 10 cubic feet per

second?

A.  We haven't received any specific communication

to my knowledge about conditions of an extension.

Q.  And you were asked -- okay, let's see.  Does

Bridge Creek Ranch plan -- and, well, let me back

up.  At the new point of diversion, Section 31

point of diversion, does Bridge Creek Ranch plan

to divert water at that point of diversion, even

when flows in Bridge Creek are below 10 cubic feet

per second?

A.  Yes.

Q.  You mentioned a -- you said that the Section 6

POD had been used by the predecessor to Bridge
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Creek Ranch, correct?

A. Yes.

Q. Who was the predecessor?

A. I believe it was Smith family.

Q.  Okay.  Is that -- that sounds like a

shorthand.  Do you know the technical legal name

of the owner?

A. I don't know the technical legal name.

Q. The -- you said the land at the current points

of diversion for the water rights that are being

transferred in these cases, that are proposed for

transfer in these cases, that that land is all

owned by the BLM.  Is that correct?

A. That's correct.

Q. Did BLM own that land when the current owners

of Bridge Creek Ranch bought it in 2008?

A. Yes.

Q. And you talked about the voluntary

cancellation of a portion of one of the water

rights.  Do you recall that?

A. Yes, I do.

Q. And what -- and did you say two acres?  Is

that correct?

A. No, I said I think it’s approximately 12 acres

in total.
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water may be diverted when the stream flow drops

below 10 cfs in Bridge Creek as measured at the

Bridge Creek gauge station near the mouth of

Bridge Creek.”

Q.  Okay.  And if we could go back to page three

of the document.  Okay.  And so what -- do you

recall the negotiation and execution of this

agreement?  Were you involved in that?

A.  Yes.

Q.  How did it come about?  What's your

recollection of that?

A.  Could you ask a more specific question?

Q.  Yeah, yeah, yeah, yeah, yeah.  Actually, that

was a bad question.  I agree.  

    Okay.  So, apparently at some point the BLM

recognized the need to have a written

authorization for Bridge Creek Ranch’s use of that

point of diversion, is that correct?

A.  Yes.

Q.  Okay.  And how did that happen?  What caused

that issue to come up?

A.  Yes.  So I think these conversations started

before I was in my position as a land manager for

the Central Oregon Field Office.  I recollect

conversations with Elizabeth Howard, obviously
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present attorney, regarding their interest in

using that point of diversion.  We had a field

meeting in which we talked about that point of

diversion, because there were confusions between

what we now refer to as the Section 6 point of

diversion and the Section 9 point of diversion and

we needed to create clarity on which diversion was

irrigating which fields and which authorizations

were necessary.  And then we -- at some point we

recognized that Bridge Creek Ranch did not have an

authorization to use that point of diversion, and

we requested an application so that that could be

authorized.

Q.  Okay.  And --

A.  In summary.

Q.  Okay.  And why was there not a written

authorization for that point of -- use of that

point of diversion earlier?

A.  I can’t -- I don’t know the answer to that.

Q.  Okay.  The -- I think you said -- you called

them stipulations that we just looked at, is that

the right term?

A.  Yes.

Q.  Okay.  The stipulation about no withdrawals

from Bridge Creek when flows are below 10 cubic
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feet per second, does that reflect a broader

policy of the Bureau of Land Management?

A.  Yes.  Policy may not be the right word, but

it's established in our resource management plan

that there needs to be a 10 cfs limitation for any

water coming out of Bridge Creek.

Q.  And you said policy may not be the right word

for it, what word would you use?

A.  It's a requirement in our resource management

plan that if we're going to issue an

authorization, that that stipulation be in place.

Q.  Okay.  And can you find Exhibit P, as in Paul,

12?  Are you able to access that?

A.  Maybe.  Yes.

Q.  Okay.  And it looks like maybe --

A.  I've got it.

Q.  Okay.  Great.

ALJ FAIR:   Which exhibit is this again?

MR. POSEWITZ:   P, as in Paul, 12.

MR. POSEWITZ:  

Q.  So, is P12, can you identify that as selected

pages of the resource management plan and the

record of decision adopting that?

A.  Yes.

Q.  Okay.  And if you go to page 12 of the
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you there?

A.  Are you asking me?

Q.  Yeah, are you -- I just want to make sure

you're on page three.  Oh, I guess that's the one

where you can only see it on the screen, right?

A.  So far, yes.

Q.  Okay.  Okay.

ALJ FAIR:   Mr. Conor, can you enhance it a

bit, make it easier for her to read?  And lower it

to the bottom part.  There.

MR. POSEWITZ:   Yeah.

MR. POSEWITZ:  

Q.  Okay.  So this document has a term, it ends

December 31st, 2024, right?

A.  Yes.

Q.  And it says may not be renewed, right? 

There's a box checked --

A.  Correct.

Q.  Okay.  Why was it set up with a limited

duration and a “may not be renewed” box check?

A.  Yeah.  So, BLM's process to issue rights-of-

ways or to take any action on public land requires

NEPA analysis.  In conversation with Bridge Creek

Ranch and in our -- in the -- their interest and

our interest of putting an -- getting an
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authorization in place, the best tool that we had

to put an authorization in place for a short

period of time was through a temporary

authorization.  If we were to go through a term

for a longer authorization, say with a 30-year

duration, it would have required a higher level of

NEPA analysis, it would have required more costs

and much more staff time, and it would have taken

more time in order to do that.  And in

conversation, we understood this was going to be

the best -- the authorization that suited the need

the best.

Q.  Okay.  And you refer to NEPA, which can you

explain what NEPA is?

A.  Sure.  It's the National Environmental Policy

Act, and it's the process that the BLM and other

federal entities go through in order to make land

use decisions.

Q.  Got it.  Did Bridge Creek Ranch ever request a

longer term of agreement?

A.  I don't recall.

Q.  Did it ever -- well, let me rephrase.  Did

Bridge Creek Ranch ever apply for an agreement

with a longer term?

A.  Not that I'm aware of.
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Q.  Did it ever apply for a renewable as opposed

to a non-renewable grant? 

A.  This is the first -- for this specific use,

this is the first authorization that BLM issued,

and we have since received a subsequent

application that we're reviewing.

Q.  Okay.  And just before I forget, what does the

subsequent application ask for?

A.  I think it's nearly identical.  I'm not

familiar with it.

Q.  Okay.  And what --

A.  Now that I'm in the -- a different position

than I was then.

Q.  What is the position of the BLM with respect

to whether a continued agreement would have the 10

cfs condition in it?

A.  A continued -- it wouldn't be a continued

agreement, it would be a new authorization.  Just

to be clear, it would be a new temporary

authorization if we were to issue it.  It's an

application that I understand we're evaluating and

processing.  The 10 cfs limitation would exist

given the resource management plan.

Q.  Okay.  And so I guess what I was getting at

is, do you recall -- were you having conversations
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directly with Bridge Creek Ranch when this Exhibit

R3 was negotiated?

A.  Yes.

Q.  Okay.  Do you recall them ever saying that

they wanted a longer term agreement or a renewable

agreement?

A.  I recall conversations that this was going to

be the best tool to suit the needs at the moment. 

I don't recall them requesting a longer -- a

request for a longer authorization from BLM.

Q.  Did the BLM ever tell Bridge Creek Ranch that

it -- that the BLM wanted Bridge Creek Ranch to

stop using the Section 6 -- let me back up.  If I

say the Section 6 point of diversion, do you know

what I'm talking about?

A.  Yes.

Q.  Okay.  Did the BLM ever tell Bridge Creek

Ranch that it wanted Bridge Creek Ranch to stop

using the Section 6 point of diversion?

A.  At different times BLM notified Bridge Creek

Ranch that the flows were below 10 cfs.  This is

prior to an authorization.  And we requested that

they cease irrigating at 10 cfs.  I would not

classify that as stop using the point of

diversion, right, that's infrastructure, but to
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stop irrigating.  I would also say that we issued

a trespass notice, yes, clearly asking them to

stop using the point of diversion.

Q.  Okay.  And the trespass notice was before this

right-of-way agreement was negotiated, correct?

A.  Before it was finalized or before the

authorization was issued, yes.

Q.  Yeah, I'm sorry.  Bad question.  The trespass

notices were issued before this right-of-way

agreement was finalized, correct?

A.  Yes.

Q.  Okay.  This is a better way to ask what I was

getting at.  If Bridge Creek Ranch had sought a

longer term right-of-way agreement, is that

something the BLM would have considered?

A.  Yes.

Q.  And if Bridge Creek Ranch had sought a

renewable right-of-way agreement, is that

something that the BLM would have considered?

A.  We would have considered any application from

Bridge Creek Ranch.

Q.  And the 10 cfs condition in the agreement, did

the BLM in fact enforce that condition?

A.  Can you define “enforce” for me, please?

Q.  Yeah.  Did it -- what did the BLM do, if
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anything, to make sure Bridge Creek Ranch abided

by the requirement to stop diversions below 10

cubic feet per second?

A.  So, BLM has a documented history of calling

users who have points of diversion from Bridge

Creek Ranch asking them to stop irrigating almost

on an annual basis when the flows of the creek got

below 10 cfs.  So sometimes it was a phone call,

sometimes it was more formal, and in one instance

it was a trespass notice.

Q.  Okay.  Did Bridge Creek Ranch ever express to

you any -- sorry, let me back up.  Did Bridge

Creek Ranch ever express to you anything about

whether it, you know, liked or didn't like that 10

cfs condition?

A.  Yes --

MS. HOWARD:   Objection, Your Honor,

relevance.  It doesn't matter whether they liked

it or didn't like it, there was a 10 cfs

limitation in the right-of-way agreement.  And

this -- again, this line of questioning, I think,

is far afield from the issues in this case.

ALJ FAIR:   I'm going to go ahead and

overrule and allow her to answer.

MS. ROBERTS:   Could you please repeat the
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question?

MR. POSEWITZ:  

Q.  Yeah.  Did Bridge Creek Ranch ever express to

you any feelings it had about the 10 cfs right-of-

way condition?

A.  Bridge Creek Ranch expressed, yes, that they

did not believe that the 10 cfs limitation applied

on private lands, and that it wouldn't work for

the ranch, yes.

Q.  Okay.  Okay.  And first of all, what was the

BLM response to that it didn't apply on private

lands?

A.  Through our research, because there is an

authorization required for the point of diversion

that is on BLM managed public lands, our --

because that authorization comes from BLM, we

believe that the stipulation does apply and

communicated that to Bridge Creek Ranch.

Q.  Okay.  And then I think you said something

that -- to the effect that they said that it

didn't work for the ranch.  Do you recall making

that -- is that -- did I recount that correctly? 

That was part of your answer?

A.  I'm paraphrasing, but in both e-mails and in

conversations that was communicated to us, yes.
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Q.  And can you be more specific --

A.  Communicated to me.

Q.  Can you be more specific?  What did they

communicate in that regard?

A.  They communicated that they were irrigating

alfalfa.  And this is my recollection, that they

communicated they were irrigating alfalfa and that

they needed to continue irrigating to be able to

harvest that crop.  That's one instance.  

    And another -- and that was a conversation

with Gordon.  And then in another conversation, it

was more vague on why it wouldn't work for the

ranch.

Q.  Okay.  And you said the first thing you

recounted was a conversation with Gordon.  That's

Gordon Tolton?

A.  Correct.  That's what we have documentation of

when we called to indicate our request that they

stop irrigating at 10 cfs prior to the

authorization.

Q.  Okay.  And then you said -- you referred to

another communication that I think you said was

less specific.  What -- and who was that with and

what do you recall about that?

A.  Yeah.  In an e-mail from Elizabeth Howard and
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in conversations with Elizabeth Howard.

Q. Okay.  Switching gears, does the BLM have

water rights on Bridge Creek?

A. Yes.

Q. And are those -- and how many, can you say?

A. Six is my understanding.

Q. Are they upstream or downstream of the Bridge

Creek Ranch, Section 6 POD?

A. I don't know the answer.

Q. Are any of those water rights leased for in-

stream use?

A. Yes.

Q. And can you explain with that means?

A. That we lease them in-stream.  Instead of

using them for reclamation, which is -- or for the

irrigating the public lands that we acquired

ownership of, we lease those.  I'm not a water

rights expert.  We lease those back in-stream for

beneficial use for fish habitat.  It's how I

understand it.

Q. All right.  And you said -- are any of the BLM

water rights downstream from the Bridge Creek

Ranch Section 6 POD, do you know?

A. I don't know.  I can name the fields that

they're on, but I'd have to look at a map to tell
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WaterWatch of Oregon 
213 SW Ash St, Suite 213 

Portland, Oregon 97204 

503-295-4039 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

FOR THE 
OREGON WATER RESOURCES DEPARTMENT 

 
IN THE MATTER OF: 
 
Transfer Applications T-14158 and T-14170, 
Wheeler County 
 
     Bridge Creek Ranch, LLC, 
     Applicant, 
 
     WaterWatch of Oregon, 
     Protestant. 

)
)
)
)
)
)
)
)
)
) 

OAH Case Nos. 2024-OWRD-00165 
 
Agency Case No. T-14158 
 
Assigned to ALJ Samantha A. Fair 
 
WATERWATCH EXCEPTIONS TO 
PROPOSED ORDER 

  

Pursuant to OAR 137-003-0650 and OAR 690-002-0175, WaterWatch of Oregon 

(WaterWatch) submits the following exceptions to the administrative law judge’s (ALJ’s) 

proposed order. 

PREHEARING DECISIONS 

 1. WaterWatch excepts to the ALJ’s granting of Bridge Creek Ranch (BCR’s) 

motion for summary determination as to issues B (injury with respect to C-59780) and C 

(whether a transfer can add a point of diversion instead of changing it). In support of these 

exceptions, WaterWatch incorporates by reference its response to the motion for summary 

determination on these issues, including the accompanying declaration. 

 2. WaterWatch excepts to the ALJ’s denial of its motion to deny the applications 

or return the protests to the agency on grounds BCR is paying the state’s expenses, including 

fees charged by the Office of Administrative Hearings and the Department of Justice. In 

support of this exception, WaterWatch incorporates by reference its motion and the 

accompanying declaration. WaterWatch also attaches additional relevant documents, which 

ER-106



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WATERWATCH EXCEPTIONS TO PROPOSED ORDER - Page 2 of 9 

WaterWatch of Oregon 
213 SW Ash St, Suite 213 

Portland, Oregon 97204 

503-295-4039 

were not produced to WaterWatch by the Oregon Water Resources Department (OWRD) 

until OWRD until January 23, 2025, which was after the motion was filed. 

EVIDENTIARY RULINGS 

 3. WaterWatch excepts to admission of Exhibit R11, which consists of copies of 

letters from the BLM to Gordon Tolton of “White Butte Ranch.” BCR offered them to 

support its claim that, before BCR signed the right of way agreement in 2021, the BLM never 

required it to stop irrigating its own fields even from points of diversion on BLM land.1 

However, as noted, the letters are not even addressed to Bridge Creek Ranch. Nor do they 

refer to any particular water right or point of diversion. The only “foundation” offered for the 

exhibit was testimony from Mike Pati, who merely speculated that the name of the recipient 

entity was a mistake. Tellingly, BCR did not ask Goldon Tolton about the document. Exhibit 

11 is therefore irrelevant and should not have been admitted. 

Exhibit R11 also should have been excluded because it was not included in the 

exhibit exchange required to take place, under the ALJ’s pretrial order of September 16, 

2024, by January 17, 2025. (WaterWatch also objected on that basis and excepts to the AJL’s 

failure to include that objection on Page 4 of the proposed order.) BCR claimed the exhibit 

was to rebut the testimony of Amanda Roberts, a witness called by WaterWatch, but BCR 

had already claimed in its own case that the BLM did not require it to stop diverting water 

 
1 Even if the issue of when BLM began requiring diversions to stop below 10 cfs is not 
technically relevant to the ultimate issues in dispute, BCR has made it an issue by suggesting 
it would be unfair to require BCR to conform to what it was required by BLM to do only for 
a short time. More importantly, BCR made it an issue in its case in chief, not just in response 
to the testimony of Amanda Roberts. 
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503-295-4039 

11. WaterWatch excepts to the absence of a finding that the BLM would have 

considered a longer term right of way agreement with BCR if BCR had requested it. (Roberts 

Test., 3:1:12:00.) 

  12. WaterWatch excepts to the absence of a finding that BCR has applied for an 

extension of the right of way agreement and that the BLM is considering it. (Pati Test., 

2:0:11:15, 2:0:22:30.) 

CONCLUSIONS OF LAW 

 13. WaterWatch excepts to the conclusion that “[a]pproval of the transfer would 

not enlarge the subject water right.” In support of this exception, WaterWatch incorporates 

the points made on this issue in its Closing Brief, Closing Argument Response Brief, and 

response to BCR’s motion for summary determination. 

 14.  WaterWatch excepts to the conclusion that “[a]pproval of the transfer would 

not injure other existing water rights.” In support of this exception, WaterWatch incorporates 

the points made on this issue in its Closing Brief, Closing Argument Response Brief, and 

response to BCR’s motion for summary determination. 

 15. WaterWatch excepts to the conclusion that “OWRD did not exceed its 

statutory authority by approving an additional point of diversion (as opposed to approval of a 

change from one point of diversion to another point of diversion).” In support of this 

exception, WaterWatch incorporates its response to BCR’s motion for summary 

determination. 
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WaterWatch of Oregon 
213 SW Ash St, Suite 213 

Portland, Oregon 97204 

503-295-4039 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

FOR THE 
OREGON WATER RESOURCES DEPARTMENT 

 
IN THE MATTER OF: 
 
Transfer Applications T-14158 and T-14170, 
Wheeler County 
 
     Bridge Creek Ranch, LLC, 
     Applicant, 
 
     WaterWatch of Oregon, 
     Protestant. 

)
)
)
)
)
)
)
)
)
) 

OAH Case Nos. 2024-OWRD-00165 
 
Agency Case No. T-14170 
 
Assigned to ALJ Samantha A. Fair 
 
WATERWATCH EXCEPTIONS TO 
PROPOSED ORDER 

  

Pursuant to OAR 137-003-0650 and OAR 690-002-0175, WaterWatch of Oregon 

(WaterWatch) submits the following exceptions to the administrative law judge’s (ALJ’s) 

proposed order. 

PREHEARING DECISIONS 

 1. WaterWatch excepts to the ALJ’s granting of Bridge Creek Ranch (BCR’s) 

motion for summary determination as to issues B (injury with respect to C-59780) and C 

(whether a transfer can add a point of diversion instead of changing it). To the extent 

necessary to preserve the issue for appeal, WaterWatch also excepts to granting of the motion 

with respect to issue G (whether the water right reflected in C68553 is a water use subject to 

transfer). In support of these exceptions, WaterWatch incorporates by reference its response 

to the motion for summary determination on these issues, including the accompanying 

declaration. 

 2. WaterWatch excepts to the ALJ’s denial of its motion to deny the applications 

or return the protests to the agency on grounds BCR is paying the state’s expenses, including 
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WaterWatch of Oregon 
213 SW Ash St, Suite 213 

Portland, Oregon 97204 

503-295-4039 

fees charged by the Office of Administrative Hearings and the Department of Justice. In 

support of this exception, WaterWatch incorporates by reference its motion and the 

accompanying declaration. WaterWatch also attaches additional relevant documents, which 

were not produced to WaterWatch by the Oregon Water Resources Department (OWRD) 

until OWRD until January 23, 2025, which was after the motion was filed. 

EVIDENTIARY RULINGS 

 3. WaterWatch excepts to admission of Exhibit R11, which consists of copies of 

letters from the BLM to Gordon Tolton of “White Butte Ranch.” BCR offered them to 

support its claim that, before BCR signed the right of way agreement in 2021, the BLM never 

required it to stop irrigating its own fields even from points of diversion on BLM land.1 

However, as noted, the letters are not even addressed to Bridge Creek Ranch. Nor do they 

refer to any particular water right or point of diversion. The only “foundation” offered for the 

exhibit was testimony from Mike Pati, who merely speculated that the name of the recipient 

entity was a mistake. Tellingly, BCR did not ask Goldon Tolton about the document. Exhibit 

11 is therefore irrelevant and should not have been admitted. 

Exhibit R11 also should have been excluded because it was not included in the 

exhibit exchange required to take place, under the ALJ’s pretrial order of September 16, 

2024, by January 17, 2025. (WaterWatch also objected on that basis and excepts to the AJL’s 

 
1 Even if the issue of when BLM began requiring diversions to stop below 10 cfs is not 
technically relevant to the ultimate issues in dispute, BCR has made it an issue by suggesting 
it would be unfair to require BCR to conform to what it was required by BLM to do only for 
a short time. More importantly, BCR made it an issue in its case in chief, not just in response 
to the testimony of Amanda Roberts. 
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WaterWatch of Oregon 
213 SW Ash St, Suite 213 

Portland, Oregon 97204 

503-295-4039 

in determining how much water was “lawfully available” to BCR at the existing points of 

diversion. (Ex. P49, pp. 6-7 (including the answer “No”).) 

11. WaterWatch excepts to the absence of a finding that the BLM would have 

considered a longer term right of way agreement with BCR if BCR had requested it. (Roberts 

Test., 3:1:12:00.) 

  12. WaterWatch excepts to the absence of a finding that BCR has applied for an 

extension of the right of way agreement and that the BLM is considering it. (Pati Test., 

2:0:11:15, 2:0:22:30.) 

CONCLUSIONS OF LAW 

 13. WaterWatch excepts to the conclusion that “[a]pproval of the transfer would 

not enlarge the subject water right.” In support of this exception, WaterWatch incorporates 

the points made on this issue in its Closing Brief, Closing Argument Response Brief, and 

response to BCR’s motion for summary determination. 

 14.  WaterWatch excepts to the conclusion that “[a]pproval of the transfer would 

not injure other existing water rights.” In support of this exception, WaterWatch incorporates 

the points made on this issue in its Closing Brief, Closing Argument Response Brief, and 

response to BCR’s motion for summary determination. 

 15. WaterWatch excepts to the conclusion that “OWRD did not exceed its 

statutory authority by approving an additional point of diversion (as opposed to approval of a 

change from one point of diversion to another point of diversion).” Pursuant to the Further 

Stipulation Regarding Issues for Hearing, this issue was not before the ALJ with respect to T-

14170 at the time of the proposed order. The extent it was properly addressed in the proposed 
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Portland, Oregon 97204 

503-295-4039 

order, WaterWatch excepts for the reasons given in its response to BCR’s motion for 

summary determination. 

16. WaterWatch excepts to the conclusion that "[t]he subject water right for T-

14170, which is a water storage right, is a water use subject to transfer.” In support of this 

exception, WaterWatch incorporates the points made on this issue in its response to BCR’s 

motion for summary determination. 

OPINION 

 17. WaterWatch excepts to the “Opinion” section in its entirely on grounds it 

reaches incorrect findings and conclusions as discussed above. In support of this exception, 

WaterWatch incorporates its Closing Brief, Closing Argument Response Brief and Response 

to BCR’s motion for summary determination. 

WaterWatch also excepts, without limitation, to specific portions of the opinion as 

follows. 

 18. WaterWatch excepts to the AJL’s analysis on “enlargement” on grounds it 

considers only one nonexclusive example given in OAR 690-380-0100(2) of what constitutes 

“enlargement” and fails to consider the broader question of whether the proposed transfer 

would result in “an expansion” of the subject water right(s). (Proposed order at 17 

(considering only (d) “pertinent in this matter”).) 

19. WaterWatch excepts to the ALJ’s interpretation of “legally available” in OAR 

690-380-0100(2)(d) to require consideration only of “Oregon statutes and rules and the terms 

of the certificated water right at issue, without regard to any third-party agreements or federal 

law,” and to the AJL’s findings and conclusions that that OWRD interpreted the rule this way 

and that OWRD’s interpretation is “plausible.” (Proposed order at 17-18.) In support of this 
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BEFORE THE  
OREGON WATER RESOURCES DEPARTMENT 

In the Matter of Transfer Application T- 
14158 

BRIDGE CREEK RANCH LLC, 
Applicant 

and 

WATERWATCH OF OREGON, 
Protestant 

) FINAL ORDER IN CONTESTED CASE 
) 
) 
) OAH Reference No. 2024-OWRD-00163 
) 
) Agency Case No. T-14158 
) 
) 
) 
) 

HISTORY OF CONTESTED CASE PROCEEDINGS 

On September 25, 2023, the Oregon Water Resources Department (OWRD) issued a 
Preliminary Determination Proposing Approval of an Additional Point of Diversion in the matter 
of Transfer Application T-14170 (PD T-14170) filed by Bridge Creek Ranch LLC (Applicant).1  
On October 23, 2023, OWRD received the Protest filed by WaterWatch of Oregon (Protestant). 

On January 19, 2024, OWRD issued a Preliminary Determination Proposing Approval of 
Additional Points of Diversion and Partial Cancellation of Water Right in the matter of Transfer 
Application T-14158 (PD T-14158) filed by Applicant.2  On February 15, 2024, OWRD received 
Protestant’s Protest of PD T-14158. 

On August 14, 2024, OWRD referred the matters to the Office of Administrative 
Hearings (OAH).3  The OAH assigned Administrative Law Judge (ALJ) Samantha Fair to 
preside over the matters.  On September 16, 2024, ALJ Fair convened a prehearing conference.  
Attorney Brian Posewitz represented Protestant.  Attorney Elizabeth Howard represented 
Applicant.  Senior Assistant Attorney General Sarah Rowe represented OWRD.  Will Davidson 
also appeared on behalf of OWRD.  ALJ Fair scheduled the matters for a prehearing conference 
on February 6, 2025, for the review of exhibits and for a video hearing on February 11 through 
14, 2025.  The ALJ also set deadlines for the submission of issue statements, motions, witness 
lists, and exhibits. 

On September 18, 2024, Applicant requested new hearing dates.  ALJ Fair rescheduled 

1 PD T-14170 involves Certificate of Water Right (Certificate) 68553. 

2 PD T-14158 involves Certificates 13593 and 96311. 

3 Prior to the referral, the parties agreed to consolidate the two matters for hearing. The OAH assigned 
reference number 2024-OWRD-00163 to the matter involving PD T-14158 and reference number 2024- 
OWRD-00165 to the matter involving PD T-14170. 

Special Order Volume 135, Page 763
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the hearing for February 18 through 21, 2025. 

On October 7, 2024, the parties filed Stipulations Regarding the Statement of Issues.  
Later that day, Protestant filed a Statement Regarding Stipulated Issues.  On October 10, 2024, 
OWRD filed a Response to [Protestant’s] Statement Regarding Stipulated Issues.  On October 
22, 2024, the OAH issued a Ruling on Motion Regarding Statement of Issues, in which the ALJ 
adopted the issues for hearing as stated in the October 7, 2024 Stipulations Regarding the 
Statement of Issues. 

On November 15, 2024, Applicant filed a Motion for Summary Determination, seeking a 
dispositive ruling on four of the seven issues for hearing. On November 27, 2024, OWRD filed a 
Response to [Applicant’s] Motion for Summary Determination. 

On December 2, 2024, Protestant requested an extension of the deadline for its response 
to the Motion. On December 3, 2024, the ALJ granted the request and extended the deadline to 
December 13, 2024. On December 13, 2024, Protestant filed a Response to [Applicant’s] Motion 
for Summary Determination. 

On December 31, 2024, Protestant filed a Motion to Deny Applications or Return Cases 
to Agency. On January 7, 2025, OWRD filed a Response to [Protestant’s] Motion to Deny 
Applications or Return Cases to Agency. 

On January 13, 2025, Applicant requested an extension on a submission deadline for the 
hearing and a rescheduling of the prehearing conference. The ALJ granted the extension and 
rescheduled the prehearing conference to February 12, 2025. 

On January 15, 2025, the OAH issued a Ruling on Motion for Summary Determination, 
in which the ALJ granted the motion, in part, and denied it, in part. 

On January 27, 2025, the OAH issued a Ruling Denying Motion to Deny Applications or 
Require Withdrawal of Referrals. 

On February 4, 2025, the parties filed a Further Stipulations Regarding Issues for Hearing 
that included final stipulations on the contested case issues that identified the remaining issues 
for the evidentiary hearing. 

On February 4, 2025, Applicant filed a Motion to Quash Subpoenas (Motion) to Randall 
Jordan Papé and Jake Tolton. On February 10, 2025, Protestant filed a Response to Motion to 
Quash Subpoenas (Response). 

On February 11, 2025, Applicant filed a Motion in Limine, objecting to some of 
Protestant’s exhibits and a witness.4 

On February 12, 2025, ALJ Fair convened a telephone prehearing conference to review 

4 The ALJ did not issue a written ruling in response to this motion. Applicant’s objections were addressed 
individually during the February 12, 2025 prehearing conference and during the evidentiary hearing. 

Special Order Volume 135, Page 764
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exhibits and other hearing matters. Ms. Howard, Conor Butkus,5 Mr. Posewitz, Senior Assistant 
Attorney General Jesse Ratcliffe,6 and Mr. Davidson appeared.7 

On February 13, 2025, the OAH issued a Ruling on Motion to Quash Subpoenas, in 
which ALJ Fair granted the motion regarding prospective witness Randall Jordan Papé and 
denied the motion regarding prospective witness Jake Tolton.8 

On February 18 and 19, 2025, ALJ Fair convened a video hearing. Ms. Howard and Mr. 
Butkus represented Applicant with Mike Pati, president of Papé Properties, Inc.,9 as the client 
representative. Mr. Posewitz represented Protestant. Mr. Ratcliffe represented OWRD with Mr. 
Davidson as the agency representative. Lisa Jaramillo, the manager of OWRD’s transfer and 
conservation section, and Kenneth Thiemann, OWRD’s watermaster for District 21, testified on 
behalf of OWRD and Protestant. Mr. Pati, Gordon Tolton, Applicant’s ranch manager, and 
Gabriel Williams, owner and principal engineer for Resource Specialist, Inc.,10 testified on 
behalf of Applicant and Protestant. Amanda Roberts, United States Department of the Interior 
Bureau of Land Management’s district manager for the Prineville District,11 and Jake Tolton, 
Applicant’s assistant ranch manager, testified on behalf of Protestant. The evidentiary record 
closed at the conclusion of the hearing. The record was left open through April 11, 2025, for the 
receipt of closing briefs. 

On March 21, 2025, the parties filed their initial written closing briefs and arguments. 
On April 11, 2025, the parties filed their written rebuttal closing briefs and arguments. 

On May 28, 2025, ALJ Fair issued a Proposed Order in 2025-OWRD-00163/T-14158 
proposing that OWRD approve Transfer Application T-14158 as conditioned in the January 19, 
2024 Preliminary Determination Proposing Approval of Additional Points of Diversion and 
Partial Cancellation of Water Right with the following correction of a typographical error in 
materials submitted by the Applicant that was repeated in the Preliminary Determination: 

• The Township description of 10S for the current authorized point of diversion for
Certificate 13593 noted in Paragraph 11 on Page 3 of the Preliminary Determination
is changed to 11S.

5 Mr. Butkus is co-counsel with Ms. Howard for Applicant. 

6 On November 12, 2024, OWRD changed counsel from Ms. Rowe to Mr. Ratcliffe. 

7 Andrew Archer, a law student working for OWRD, also appeared for training purposes. 

8 The ALJ informed the parties of her ruling during the February 12, 2025 prehearing conference. 

9 Papé Properties, Inc., is the sole member of Applicant. 

10 Mr. Williams performs services for Applicant as a natural resource consultant and engineer. 

11 Brad Grenham, an attorney with the U.S. Department of the Interior, appeared during Ms. Roberts’ 
testimony. 
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The Proposed Order stated that any party to the proceeding or OWRD could file exceptions to 
the Proposed Order no later than 30 days after service of the order. 

Applicant and Protestant timely filed exceptions to the Proposed Order, and Applicant 
timely filed responses to Protestant’s exceptions.  OWRD did not file exceptions to the Proposed 
Order or responses to the parties’ exceptions.   

Now, OWRD’s Director (Director) considers the exceptions and responses to exceptions, 
allows the exceptions in part and denies them in part, and issues this final order approving 
Transfer Application T-14158 as conditioned in the Preliminary Determination.  The “History of 
the Case,” “Issue,” “Evidentiary Ruling,” “Findings of Fact,” “Conclusion of Law,” “Opinion,” and 
“Order” sections of this final order set forth the ALJ’s Proposed Order as modified by the Director in 
response to the exceptions and on the Director’s own motion.  The “Consideration of Exceptions” and 
“Director’s Amendments to the Proposed Order” sections identify and explain the Director’s 
modifications of the ALJ’s Proposed Order.   

ISSUES12 

Issue A. Whether approval of the transfer would enlarge the subject water right.  OAR 
690-380-4010.

Issue B.  Whether approval of the transfer would injure other existing water rights. ORS 
540.530(1)(a). 

Issue C.  Whether OWRD exceeded its statutory authority by approving an additional 
point of diversion (as opposed to approval of a change from one point of diversion to another 
point of diversion) in PD T-14158.  ORS 540.510(1)(a). 

EVIDENTIARY RULINGS 

OWRD submitted Exhibits A1 through A6.  OWRD withdrew Exhibits A3 through A5.  
Exhibits A1, A2, and A6 were admitted into the record without objection. 

Applicant submitted Exhibits R1 through R11.  Applicant never offered Exhibits R5 
through R10.  Exhibits R1through R4 were admitted into the record without objection.13  
Protestant raised a relevancy objection to Exhibit R11.  The ALJ overruled the objection and 
admitted Exhibit R11 into the record. 

Protestant submitted Exhibits P1 through P52.  Protestant withdrew Exhibit P11.  
Protestant did not offer Exhibits P19, P32, P36, P41, P45, P46, and P52. Protestant offered page 

12 Protestant withdrew its claims that formed the bases of Issues D through F. Therefore, those issues were 
no longer subjects of these contested case proceedings. 

13 Protestant initially raised foundation objections to Exhibits R1 and R2 but withdrew the objections after 
Applicant presented foundational evidence. 
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8 of Exhibit P47 that was admitted without objection.  Exhibits P6, P29, P31, P33, P34, P35, 
P40, P42, and P43 were admitted into the record without objection. 

Applicant raised relevancy objections to Exhibits P1, P2, P4, P5, and P25.  The ALJ 
overruled the objections and admitted the exhibits into the record. 

OWRD raised a duplicative objection to Exhibit P3.  The ALJ overruled the objection 
and admitted Exhibit P3 into the record. 

Applicant and OWRD raised relevancy objections to Exhibits P7, P9, P10, P12, P13, 
P14, P15, P17, P18, P21, P22, P23, P24, P26, P27, P28, P37, P38, P49, P50, and P51.  The ALJ 
overruled the objections and admitted the exhibits into the record. 

FINDINGS OF FACT 

1. On December 10, 2008, Applicant filed Articles of Organization with the Oregon
Secretary of State.  (Ex. R4 at 22.) 

2. On December 22, 2008, a Special Warranty Deed was recorded in Wheeler County,
Oregon, for the conveyance of real property located in Sections (Sec./Sects.) 24, 25, and 36 in 
Township (T) 10 South (S), Range (R) 20 East (E) of the Willamette Meridian (WM) and in 
Sects. 30 and 31 in T10S, R21E, WM (collectively, the Property) to Applicant.  (Ex. A1 at 78- 
80.)  The Property is located in Wheeler County, Oregon.  Bridge Creek, a tributary of the John 
Day River,14 runs through and adjacent to the Property.  Applicant engages in ranch operations 
and other agriculture uses on the Property.  (Exs. A1 at 12; R2 at 1; R4 at 3-4.) 

3. Applicant holds Certificates of Water Right (Certificates) 13593 and 96311 that
divert water from Bridge Creek.  The priority date of both Certificates is 1868.  (Ex. A1 at 67-
68.)  The portion of Certificate 13593 to be transferred under Application T-14158 provides 
water for irrigation and domestic purposes for approximately 147.1 acres of the Property.15  (Id. 
at 23, 24, 136-137.)  The portion of Certificate 96311 to be transferred under Application T-
14158 provides water for irrigation and domestic purposes on approximately 43.3 acres of the 
Property.16  (Id. at 25, 138.)  As described in Certificates 13593 and 96311, the duty limit for 
diverted water shall not exceed 1/40th of one cubic feet per second (cfs) per acre before June 15 

14 Pursuant to the John Day River Decree, OWRD does not regulate the tributaries for any calls on the 
John Day River.  (Test. of Thiemann.) 

15 The portion of Certificate 13593 to be transferred under Application T-14158 provides a rate of water 
use of 3.68 cfs before June 15 and 1.84 cfs after June 15 from Bridge Creek in Sec. 6, T11S, R21E, WM 
for irrigation and domestic use in Sects. 24, 25, and 36, T10S, R20E, WM and Sects. 30 and 31, T10S, 
R21E, WM.  (Ex. A1 at 41, 137-138.) 

16 The portion of Certificate 96311 to be transferred under Application T-14158 provides a rate of 
water use of 1.08 cfs before June 15 and 0.54 cfs after June 15 from Bridge Creek in Sects. 6 and 9, T11S, 
R21E, WM for irrigation and domestic use in Sec. 21, T10S, R21E, WM.  (Ex. A1 at 41, 138.) 
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and 1/80th of one cfs per acre after June 15 during the annual irrigation seasons of March 1 to 
October 1.  (Id. at 67-68.) 

4. Certificates 13593 and 96311 have a shared point of diversion (POD) as part of the
water delivery system.  The shared POD (BLM POD) is located in Sec. 6, T11S, R21E, WM on 
land owned by the Department of Interior, Bureau of Land Management (BLM).17  (Ex. A1 at 
105, 110, 113, 118, 137-138; R2 at 1; test. of Thiemann.)  In addition to serving as Applicant’s 
historical POD for these certificates,18 the BLM POD also serves eight acres of BLM land. (Test. 
of Pati.)  

5. The irrigation season for Applicant’s Property is approximately April 15 to October
1. (Test. of G. Tolton.)  The amount of water diverted by Applicant at the BLM POD varies
depending upon seasonal conditions with the wetness of the spring as the biggest factor.  (Test.
of G. Tolton.)

6. In April 2015, the BLM, in accordance with the Federal Land Policy and
Management Act and the National Environmental Policy Act, published a Record of Decision 
that approved a Resource Management Plan for the John Day Basin (JDBRMP).19  (Ex. P12 at 3, 
8.)  BLM’s Management Actions included the requirement of rights-of-way (ROWs) to convey 
surface water across BLM land.  For Bridge Creek, the JDBRMP required the cessation of water 
withdrawals from stream channels when stream flows drop below 10 cfs for the purposes of fish 
protection, recreation, and pollution abatement.  (Id. at 10.)  The JDBRMP further required any 
ROWs issued by BLM to include the 10 cfs limitation for water diversions from Bridge Creek.  
(Test. of Roberts.) 

7. Prior to 2020, BLM’s field manager sent annual letters to Applicant, reminding
Applicant to cease diverting water from Bridge Creek for BLM-leased agricultural fields when 
Bridge Creek stream flows dropped below 10 cfs.  The annual letters did not request that 
Applicant cease diverting water from Bridge Creek for use on the Property.  (Ex. R11 at 1-7.)  
Prior to 2020 and in compliance with the annual letters, Applicant ceased diverting water for the 
BLM fields when Bridge Creek stream flows dropped below 10 cfs.  Applicant continued to 
divert water at the BLM POD as needed for the Property even when Bridge Creek stream flows 
dropped below 10 cfs.  (Test. of Pati and G. Tolton.) 

8. In 2019, discussions occurred between Applicant and BLM about Applicant’s use of
the PODs on BLM lands.  The discussions included the need for a ROW from BLM for 
Applicant to access the BLM PODs and BLM’s intent to prohibit all water diversions when 
Bridge Creek stream flows are less than 10 cfs.  (Ex. R4 at 1.)  BLM endorsed the idea that 

17 Certificate 96311 has two additional PODs located in Sec. 9, T11S, R21E, WM.  (Ex. A1 at 134.) 

18 The BLM POD is also the historical POD for Applicant’s Certificate 68553 that is the subject of the 
related transfer application in 2024-OWRD-00165.  (Test. of Pati.) 

19 The JDBRMP addressed the management of approximately 456,600 acres of public land in eight 
counties in central Oregon.  (Ex. P12 at 3.) 
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Applicant use a POD on the Property and cease using the BLM POD.  If Applicant secured 
another POD, BLM intended to decommission the BLM POD and convert BLM’s water right to 
instream use.  (Test. of Pati.) 

9. By letter dated January 27, 2020, Applicant filed a ROW application with BLM to
obtain access to the BLM POD.  In the letter, Applicant objected to the application of BLM’s 10 
cfs limitation to the Applicant’s Property, asserting that such limitation only applied to the BLM 
lands that received water from the BLM POD.20  (Ex. R4 at 1.) 

10. On July 18, 2020, BLM contacted Applicant about ceasing water diversion from the
BLM POD because Bridge Creek stream flows had dropped below 10 cfs.  (Ex. P17 at 1.) 

11. In May 2021, BLM issued a Trespass Notice to Applicant for Applicant’s use of the
BLM POD, instructing Applicant to cease all activities associated with the BLM POD unless 
BLM issues a ROW.21  (Ex. P23 at 1-2.)  BLM was aware that restrictions on Applicant’s use of 
the BLM POD would negatively impact their agricultural operations.  BLM continued to insist 
that any use of the BLM POD would include the requirement to cease all water withdrawals 
when Bridge Creek stream flows dropped below 10 cfs for the benefit of steelhead22 and other 
sensitive species.  (Ex. P22 at 1-2.) 

12. In September 2021, Applicant and BLM signed a Right-of-Way Grant/Temporary
Use Permit (BLM ROW).  The BLM ROW, issued pursuant to 43 USC 1761, granted Applicant 
the right to operate the BLM POD.  The BLM ROW was effective September 29, 2021, and 
would terminate on December 31, 2024.  Paragraph 2(d) of the BLM ROW provided that the 
BLM ROW was not subject to renewal.23  (Ex. R3 at 1-4.)  Paragraph 4.25 of Exhibit A of the 
BLM ROW provided “No water may be diverted when the stream flow drops below 10 cfs in 
Bridge Creek, as measured at the Bridge Creek gauge station near the mouth of Bridge Creek.”24  
(Id. at 10.)  BLM would not issue the BLM ROW without this limitation and would not provide 
any exceptions to the limitation.  (Exs. P26 at 1; P27 at 1; test. of Roberts.) 

20 The application was also to obtain access to one of the additional PODs for Certificate 96311.  (Ex. R4 
at 3.) 

21 BLM had not yet processed Applicant’s application for a ROW because of Applicant’s nonpayment of 
the processing fee.  (Ex. P23 at 1.) 

22 Mid-Columbia River steelhead are a threatened species listed in the Endangered Species Act.  (Ex. P22 
at 1.) 

23 There is a longer and more costly process that can result in the BLM issuing a long-term ROW.  As the 
goal was for Applicant to add a POD located on the Property and cease using the BLM POD, BLM 
determined the temporary ROW best suited Applicant’s needs.  (Test. of Roberts.) 

24 On October 6, 2021, BLM closed the Trespass Notice matter with no further action because Applicant 
had obtained the BLM ROW.  (Ex. P23 at 2-3.) 
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13. In compliance with the BLM ROW, Applicant ceased diverting water from the
BLM POD for various periods when Bridge Creek stream flows had dropped below 10 cfs 
during the years following the entry of the BLM ROW.25  (Exs. P37 at 1; P47 at 8; test. of Pati, J. 
Tolton, and G. Tolton.)  Applicant supplemented the loss of water diversion from the BLM 
ROW with water stored at the Painted Hills Reservoir.  (Test. of Pati, Williams, J. Tolton, and G. 
Tolton.) 

14. On January 24, 2023, Applicant filed a transfer application for Certificates 13593
and 96311 with OWRD, seeking to add a POD (New POD) located on Applicant’s Property to 
its water delivery system.  (Exs. A1 at 98-134; R2 at 1.)  After approval of the transfer, a portion 
of the infrastructure for the BLM POD will be removed, leaving a diversion structure with a fish 
screen; water diversions will continue for irrigation until revegetation is established; after 
revegetation, BLM intends to lease the water right for its eight acres for instream use.  (Ex. A1 at 
135-136.)  Applicant intends to divert water, as needed, from Bridge Creek at the New POD per
the terms of the certificated water rights even when stream flows drop below 10 cfs.  (Test. of
Pati.)

15. The New POD is located in Sec. 31, T10S, R21E, WM, approximately 1,110 feet
downstream of the BLM POD.  (Exs. A1 at 133; R2 at 1; A2 at 110; test. of Williams and 
Thiemann.)  There are no natural water bodies or drainages that join Bridge Creek between the 
New POD and the BLM POD.  There are no PODs between the New POD and the BLM POD.  
(Ex. R2 at 1; test. of G. Tolton, Thiemann, and Williams.)  The New POD’s water diversion 
capacity is equivalent to the water diversion capacity of the BLM POD that has the capacity for 
Applicant to maximize the certificated water rights.  There are no discernable differences 
between the Bridge Creek stream flows at the BLM POD and the New POD.  (Test. of Williams 
and G. Tolton.) 

16. On April 21, 2023, OWRD’s regional watermaster concluded that the transfer
application would not cause injury to other water rights because the change in PODs would not 
cause additional regulation of the downstream water rights junior to Applicant’s water rights.  
The watermaster sought Applicant’s voluntary cancellation of acres not associated with the 
transfer of Certificate 13593 to prevent enlargement of the water right.  The watermaster further 
recommended the installation of a totalizing flow meter at the associated PODs.  The totalizing 
flow meters would verify that Applicant diverted water at the rate provided by the original 
certificated water right.  (Ex. P33 at 3-4; test. of Thiemann.)  Because OWRD lacks authority to 
and does not regulate water use based on third-party agreements like the BLM ROW, the 
watermaster considered the BLM ROW irrelevant to the issues of injury and enlargement and did 
not consider the 10 cfs limitation in his injury and enlargement analysis. (Test. of Thiemann.) 

17. On June 26, 2023, Applicant filed with OWRD a partial voluntary cancellation of
water right for Certificate 13593, cancelling the use of water from Certificate 13593 to 

25 BLM notified Applicant when to cease Bridge Creek water diversions as OWRD does not regulate for 
the BLM ROW.  (Test. of G. Tolton and Thiemann.) 
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approximately 12 acres (in five separate parcels) that were serviced by the BLM POD.26  (Ex. A1 
at 71-77.)  Applicant filed the partial cancellation to prevent a potential enlargement of the water 
right as recommended by OWRD’s regional watermaster.  (Test. of Thiemann and Pati.)  
Because Applicant will no longer divert water for the cancelled 12 acres and for the 8 BLM 
acres, Applicant’s overall water usage will be less at the New POD than the BLM POD.  (Test. 
of Williams.) 

18. On January 19, 2024, OWRD issued PD T-14158, proposing to approve the
addition of the New POD with the same rate of use and duty limit as originally provided by the 
Certificates and a restriction that the quantity of diverted water shall not exceed the quantity of 
water lawfully available at the original POD(s) (the BLM POD for Certificate 13593 and the 
BLM POD for Certificate 96311 plus the two additional PODs).  PD T-14158 requires the 
installation of a totalizing flow meter at all PODs and the installation of a fish screen at the New 
POD.  PD T- 14158 further requires the full beneficial use of water to occur by October 1, 
2028.27  (Ex. A1 at 135-144.) 

19. In PD T-14158, when referring to the transfer for Certificate 13593, OWRD
describes the BLM POD’s location as T10S, instead of T11S.28  (Ex. A1 at 137.) 

20. PD T-14158 includes conditions for Certificates 13593 and 96311 that limit the
quantity of water diverted at the New POD together with any water diverted at the original 
POD(s) (the BLM POD plus, in the case of Certificate 96311, water diverted at the two 
additional PODs) “shall not exceed the quantity of water lawfully available at the original” 
POD(s).  (Ex. A1 at 140.)  Such a condition is a standard provision of OWRD’s approval of 
transfer applications to prevent enlargement of the water right at issue and prevent injury to other 
existing water rights.  The condition prevents any future collective water diversions from 
exceeding the water diversions available under the original water right.  (Test. of Jaramillo.) 

21. On February 15, 2024, Protestant filed a protest, seeking the denial of the transfer
application or the inclusion of a condition equivalent to the limitation imposed by the BLM 
ROW.  (Ex. A1 at 149-155.) 

22. There is only one person who holds a certificated water right to Bridge Creek waters
that is senior to Certificates 13593 and 96311.  The senior water right holder, who holds lands 
near the mouth of Bridge Creek, has made calls for the water right that required Applicant to 

26 Upon discontinuance of Applicant’s use of the BLM POD, there will no longer be a POD to serve these 
12 acres.  (Ex. A1 at 85.) 

27 On December 12, 2023, Applicant suggested the October 1, 2028 date rather than OWRD’s originally 
proposed October 1, 2025 date in anticipation of delays in the issuance of the Final Order.  (Ex. A1 at 93.) 

28 In the body of the transfer application, a typographical error identified the BLM POD for Certificate 
13593 as located in T10S, instead of T11S.  (Ex. A1 at 105; test. of Williams.) 
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cease water diversions at the BLM POD in response to the calls.29  These calls are made when 
Bridge Creek stream flows drop to 2 cfs.  Applicant has never made a call for Certificates 13593 
and 96311.  (Test. of G. Tolton and Thiemann.) 

23. A Certificate of Water Right (Certificate 13575) was recorded on July 1, 1941,
granting John Manning the right to divert Bridge Creek waters for irrigation with a priority date 
of 1882.  (Ex. P1 at 1.)  A Certificate of Water Right (Certificate 13592) was recorded on July 1, 
1941, granting Ben Taylor the right to divert Bridge Creek waters for irrigation and domestic use 
with a priority date of 1868.30  (Ex. P2 at 1.)  A Certificate of Water Right (Certificate 66609) 
was recorded on August 12, 1991, granting instream water rights for the John Day River to 
support aquatic life and minimize pollution with a priority date of May 24, 1962.  (Ex. P5 at 1.)  
A Certificate of Water Right (Certificate 68553) was recorded on August 14, 1995, granting 
William Smith Properties, Inc., the right to divert Bridge Creek and Bear Creek waters for 
storage with a priority date of October 17, 1983.  (Ex. P6 at 1.)  A Certificate of Water Right 
(Certificate 75800) was recorded on September 21, 1998, granting S. J. Connolly the right to 
divert Bridge Creek waters for irrigation with a priority date of 1882.  (Ex. P7 at 1.) 

24. On April 15, 2008, OWRD published a Technical Operations Manual (Manual) that
includes OWRD’s policies and practices, such as Section 11.01 titled “Water Right Transfer 
Reviews.”  (Ex. A6 at 1; test. of Jaramillo.)  Regarding injury to water rights caused by a 
transfer, the Manual provides, in part: 

Water rights that are junior to a transferred right generally are the rights that are 
most susceptible to being injured by a transfer.  * * *. 

The concept of “maximization” of the existing right is fundamental to injury 
evaluations.  Many water rights are not used as efficiently or intensively as 
possible.  * * *.  When evaluating a transfer, the Department evaluates the 
proposed changes to determine whether the impacts of the change are greater than 
could reasonably occur as a result of more efficient or intensive use of the right.  
Injury results only if the impacts on other water rights resulting from the transfer 
are greater than the impacts that would result from efficient and intensive use 
under the existing right. 

(Ex. A6 at 2.) 

25. Regarding enlargement of a water right, the Manual provides, in part:

Water law does not allow the enlargement of a water right.  A water right may 
only be exercised at the authorized place of use for the specific use described in 

29 These calls rarely affect Applicant as regulation begins with the most junior waters being shut off by 
priority dates until the senior water right holder is satisfied.  (Test. of Thiemann.) 
30 On July 31, 2006, Certificate 13592 was cancelled as part of the grant of a transfer application.  (Ex. 
P10 at 1-4.) 
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the right.  In addition, the use of water under a right is limited to the amount 
needed to satisfy the beneficial purpose for which the right was issued.  
Prior to adoption of the Division 380 rules, enlargement was considered as an 
element of injury.  To clarify that a water right cannot be enlarged regardless of 
whether another right would be injured, the Division 380 rules establish injury 
and enlargement as two separate criteria used in reviewing transfer applications. 

For example, the enlargement of a water right calling on the Columbia River 
likely would not injure other water rights.  However, the Department would not 
approve the transfer of the right if doing so would allow enlargement of the right. 

(Ex. A6 at 8.)  OWRD considers any expansion of water use attributes from the certificated 
water right, such as the number of acres receiving water or amount of diverted water, to be an 
enlargement of the water right.  (Test. of Jaramillo.) 

26. OWRD defines “lawfully available” to refer “solely to water that may be legally
diverted pursuant to OWRD’s statutes and rules.  It does not refer to private conveyance 
agreements that may or may not be entered into between owners of the land on which diversion 
works are located and water right holders.”  (Ex. P49 at 7.)  In transfer applications, OWRD 
evaluates the water right at issue as defined by the certificate.  The amount of water lawfully 
available after a POD transfer would be the amount of water an applicant would be legally 
entitled to divert at the originally authorized POD per the terms of the certificated right.  (Test. of 
Jaramillo.) 

Bridge Creek Stream Flows 

27. Water temperatures decrease with higher stream flows.  Water temperatures
regularly exceed 25⁰C when stream flows are lower than 10 cfs.  Juvenile steelhead cannot 
survive in water temperatures higher than 25⁰C.  (Ex. P21 at 1.) 

28. A Bridge Creek survey conducted in June 1992 showed a stream flow of 9.7 cfs.  A
Bridge Creek survey in August 1996 showed a stream flow of 9.5 cfs.  (P9 at 1.) 

29. In August 2005, a BLM hydrologist observed Bridge Creek stream flows dropping
below 10 cfs “about the first week of July and stay below 8 cfs the rest of the summer, probably 
dipping below 5 during the first week of August.”  (Ex. P9 at 1.) 

30. For the period of June through August of the years 2006 through 2019, Bridge
Creek gauge readings showed stream flows from just above 1 cfs to 200 cfs with a significant 
cluster of readings around 10 cfs and a second smaller significant cluster of readings around 3 
cfs.  (Ex. P13 at 1.) 

31. In June 2021, Bridge Creek stream flows were at 4 cfs.  (Ex. P26 at 1.)
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32. The Bridge Creek stream flow was 3.39 cfs on August 5, 2022.  (Ex. P38 at 1-2.)

33. On August 8, 2023, BLM noted that Bridge Creek stayed above 10 cfs during the
hottest part of the 2023 summer.  The stream flow on August 5, 2023, was 10.7 cfs.  (Ex. P38 at 
1-2.)

34. In the last 13 years, Bridge Creek stream flows typically dip below 10 cfs every
summer.  (Test. of Thiemann.) 

CONCLUSIONS OF LAW 

Issue A. Approval of the transfer would not enlarge the subject water right.  

Issue B. Approval of the transfer would not injure other existing water rights. 

Issue C. OWRD did not exceed its statutory authority by approving an additional point of 
diversion (as opposed to approval of a change from one point of diversion to another point of 
diversion). 

OPINION 

Burden and Standard of Proof 

“[A]ssignment of the burden of proof is a way to declare which party loses if the evidence on 
an issue appears to be equally balanced or if the factfinder cannot say upon which side the evidence 
weighs more heavily.”  Marvin Wood Products v. Callow, 171 Or App 175, 179 (2000).  “[F]ailure to 
produce evidence at all, or the failure of the evidence to persuade the factfinder, will be fatal to the 
party with the burden of proof.”  Id. at 180.   

Under ORS 183.450(2), the burden of proof in contested cases “falls on ‘the proponent of a fact 
or position, the party who would be unsuccessful if no evidence were introduced on either side.’” 
McDowell v. Employment Department, 348 Or 605, 610 n.2 (2010) (quoting Harris v. SAIF, 292 Or 
683, 690 (1982)); ORS 183.450(2) (“The burden of presenting evidence to support a fact or position in 
a contested case rests on the proponent of the fact or position.”).  In contested cases involving water 
right transfer applications, OWRD cannot approve the application unless the record includes sufficient 
evidence for OWRD to make certain findings, including that the transfer will not result in injury or 
enlargement.  See ORS 540.530(1); OAR 690-380-5000(1).  As such, the applicant will be 
unsuccessful if no evidence is introduced, and the applicant bears the burden of proof.  However, 
where there is sufficient evidence in the record to make a prima facie case that the criteria for approval 
have been met, a party asserting that the criteria have not been met bears the burden of producing 
evidence to support its position. See Benz v. Water Resources Com’n, 94 Or App 73, 78 (1988).      

The standard of proof in contested cases is the preponderance of the evidence. ORS 183.450(5); 
Gallant v. Board of Medical Examiners, 159 Or App 175, 183 (1999) (finding that in enacting ORS 
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183.450(5) the legislature intended to prescribe a standard of proof that corresponded to the 
preponderance of the evidence standard); Dixon v. Board of Nursing, 291 Or App 207, 213 (2018) (in 
administrative actions, the standard of proof that generally applies in agency proceedings is the 
preponderance standard). Proof by a preponderance of the evidence means the fact finder is convinced 
that the facts asserted are more likely true than false. Riley Hill General Contractor v. Tandy Corp., 
303 Or 390, 402 (1987). 

Applicable Law for Water Right Transfers 

Via the enactment of the Water Rights Act in 1909 (Or Laws 1909, ch 216), the doctrine of 
prior appropriation became the prevailing water law of Oregon.31  Fort Vannoy Irr. Dist. v. Water 
Resources Com’n, 345 Or 56, 64 (2008).  This means that, in times of low stream flows, the water right 
holder with the oldest priority date can demand the water specified in their water right without regard 
for the needs of junior users.  If there is a surplus beyond what is necessary to fulfill the senior right, 
the water right holder with the next senior priority date can take what is available to satisfy their needs 
under their water right.  This continues down the line until there is no surplus or until all rights are 
satisfied.  See Klamath Irrigation Dist. v. U.S., 348 Or 15, 23-24 (2010); see also In re Sucker Creek, 
83 Or 228, 235 (1917). 

Prior to 1909, the priority date was based upon the date of an appropriator’s public notice of 
their intent to appropriate water so long as diversion and beneficial use of the diverted water occurred 
in a reasonable time.  Klamath Irrigation, 348 Or at 24.  With the passage of the Water Rights Act in 
1909, subject to prior rights existing at the time of passage of the Act, waters of the state may be 
appropriated for beneficial use under a permit issued by OWRD with the date of the application for the 
permit designated the priority date of the right.  See ORS 537.120 and ORS 537.130. 

ORS 537.120 provides: 

Subject to existing rights, and except as otherwise provided in ORS chapter 538, 
all waters within the state may be appropriated for beneficial use, as provided in 
the Water Rights Act and not otherwise; but nothing contained in the Water 
Rights Act shall be so construed as to take away or impair the vested right of 
any person to any water or to the use of any water. 

ORS 537.130 provides, in part: 

(1) Except for a use exempted under ORS 537.040, 537.141, 537.142,
537.143 or 537.800 or under the registration system set forth in ORS 537.132,
any person intending to acquire the right to the beneficial use of any of the
surface waters of this state shall, before beginning construction, enlargement or
extension of any ditch, canal or other distributing or controlling works, or
performing any work in connection with the construction, or proposed
appropriation, make an application to the Water Resources Department for a

31 The riparian and appropriation doctrines were once both recognized in Oregon. Riparian rights are based on a 
party’s ownership of land adjacent to a water source and feature equality, with the right of each appropriator 
correlated with the rights of other appropriators. Fort Vannoy, 345 Or at 64; In re Sucker Creek, 83 Or 228, 235 
(1917). 
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permit to make the appropriation. 

(2) Except for a use exempted under ORS 537.040, 537.141, 537.142,
537.143 or 537.800 or under the registration system set forth in ORS 537.132, a
person may not use, store or divert any waters until after the department issues a
permit to appropriate the waters[.]

ORS 540.510(1) provides, in part: 

(a) Except as provided in subsections (2) to (8) of this section, all water used in
this state for any purpose shall remain appurtenant to the premises upon which it
is used and no change in use or place of use of any water for any purpose may
be made without compliance with the provisions of ORS 540.520 and 540.530.
However, the holder of any water use subject to transfer may, upon compliance
with the provisions of ORS 540.520 and 540.530, change the use and place of
use, the point of diversion or the use of the water without losing priority of the
right.[.]

ORS 540.520 provides, in part: 

(1)(a) Except when the application is made under ORS 541.327 or when an 
application for a temporary transfer is made under ORS 540.523, if the holder of 
a water use subject to transfer for irrigation, domestic use, manufacturing 
purposes, or other use, for any reason desires to change the place of use, the 
point of diversion, or the use made of the water, an application to make such 
change, as the case may be, shall be filed with the Water Resources Department. 

* * * * *

(4) If the application is to change the point of diversion, the transfer shall
include a condition that the holder of the water right provide a proper fish screen
at the new point of diversion, if requested by the State Department of Fish and
Wildlife.

* * * * *

(7) If a timely protest is filed, or in the opinion of the Water Resources Director
a hearing is necessary to determine whether the proposed changes as described
by the application would result in injury to existing water rights, the department
shall hold a hearing on the matter[.]

ORS 540.505(4)32 provides: 

“Water use subject to transfer” means a water use established by: 

32 OWRD’s operative rule, OAR 690-380-0100(14), provides the same definition for “water use subject to 
transfer” as ORS 540.505(4). 
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(a) An adjudication under ORS chapter 539 as evidenced by a court decree;

(b) A water right certificate;

(c) A water use permit for which a request for issuance of a water right
certificate under ORS 537.250 has been received and approved by the Water
Resources Commission under ORS 537.250; or

(d) A transfer application for which an order approving the change has been
issued under ORS 540.530 and for which proper proof of completion of the
change has been filed with the Water Resources Commission.

ORS 540.530 provides, in part: 

(1)(a) If, after hearing or examination, the Water Resources Commission finds 
that a proposed change can be effected without injury to existing water rights, 
the commission shall make an order approving the transfer and fixing a time 
limit within which the approved changes may be completed. 

* * * * *

(2)(a) If a certificate covering the water right has been previously issued, the 
commission shall cancel the previous certificate or, if for an irrigation district, 
the commission may modify the previous certificate and, when proper proof of 
completion of the authorized changes has been filed with the commission, issue 
a new certificate or, if for an irrigation district, modify the previous certificate, 
preserving the previously established priority of rights and covering the 
authorized changes.  If only a portion of the water right covered by the previous 
certificate is affected by the changes, a separate new certificate may be issued to 
cover the unaffected portion of the water right[.] 

OAR 690-380-2110 provides, in part: 

(1) No change in point of diversion33 or appropriation may be made except
as described under OAR 690-380-0010 or as approved or recognized by the
Department through a water right transfer, permit amendment under ORS
537.211, or certificate of registration modification under OAR chapter 690,
division 382.

(2) Except as provided in ORS 540.531 and OAR 690-380-2130, a change in
point of diversion is restricted to the same source of surface water. A change in

33 OAR 690-380-0100(7) provides: 

“Point of diversion” means the place at which surface water is diverted from a surface water 
source as specified in the water right.  It may be the head of a ditch, a pump suction line, the 
center line of a dam, or other point at which control is taken of surface water. 
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point of appropriation under a water right or certificate of registration 
modification is restricted to the same aquifer[.] 

OAR 690-380-4010(2) provides: 

The Department’s preliminary determination shall include an assessment of 
whether: 

(a) The right has been used over the past five years according to the terms
and conditions of the right and that the right is not subject to forfeiture under
ORS 540.610;

(b) The water user is ready, willing and able to use the full amount of water
allowed under the right;

(c) The proposed transfer would result in enlargement;

(d) The proposed transfer would result in injury; and

(e) Any other requirements for water right transfers are met.

OAR 690-380-0100 defines relevant terms for OAR 690-380-4010(2) and provides, in 
part: 

(2) “Enlargement” means an expansion of a water right and includes, but is
not limited to:

(a) Using a greater rate or duty of water per acre than currently allowed
under a right;

(b) Increasing the acreage irrigated under a right;

(c) Failing to keep the original place of use from receiving water from the
same source; or

(d) Diverting more water at the new point of diversion or appropriation than
is legally available to that right at the original point of diversion or
appropriation.

(3) “Injury” or “Injury to an existing water right” means a proposed transfer
would result in another, existing water right not receiving previously available
water to which it is legally entitled[.]

OAR 690-380-5000 provides: 

(1) A transfer application shall be approved if the Department determines
that:
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(a) The water right affected by the proposed transfer is a water use subject to
transfer as defined in ORS 540.505(4) and OAR 690-380- 0100(14) * * *;

* * * * *

(c) The proposed transfer would not result in enlargement as defined in
OAR 690-380-0100(2);

(d) Except as provided in OAR 690-380-5030, the proposed transfer would
not result in injury as defined in 690-380-0100(3); and

(e) Any other requirements for water right transfers are met.

Issue A – Enlargement of a Water Right 

As a condition of approval of Applicant’s transfer application, the change in the POD cannot 
result in the enlargement of the existing water rights.  OAR 690-380-5000(1)(c).  
Protestant asserts that the water rights would be enlarged in two ways: (1) the New POD would not 
include the 10 cfs limitation contained in the BLM ROW; and (2) the Certificates would include a 
larger number of PODs than currently authorized. 

ORS 540.530(1)(a) requires OWRD to approve the transfer of a water right if the proposed 
change can be effected without injury to existing water rights.  OWRD administrative rules reiterate 
that requirement and add a requirement that the proposed transfer not result in enlargement of the 
water right.  OAR 690-380-5000(1)(c) and (d).  Originally, enlargement was considered an element of 
injury.  In response to circumstances in which a water right could be enlarged and yet not cause injury, 
OWRD established injury and enlargement as two separate criteria used in evaluating transfer 
applications.  OAR 690-380-4010(2).  OWRD defined enlargement in OAR 690-380-0100(2) to 
include, as pertinent in this matter: 

(d) Diverting more water at the new point of diversion or appropriation than is legally
available to that right at the original point of diversion or appropriation.

Emphasis added.  Protestant argues that, because of the 10 cfs limitation in the BLM ROW is required 
by the JDBRMP (developed pursuant to federal law), no water is legally available to Applicant at the 
original POD (BLM POD) when Bridge Creek stream flows drop below 10 cfs and, therefore, that 
same limitation should apply to Applicant’s prospective water diversions from the New POD. 

In PD T-14158, OWRD restricted Applicant’s water diversion at the New POD for both 
certificates to water diversions that “shall not exceed the quantity of water lawfully available at the 
original” POD(s).  Exhibit A1 at 140.  However, OWRD’s use of the term legally/lawfully available 
does not include any restrictions created by third-party agreements, such as the BLM ROW.  OWRD 
evaluates the water right certificate to determine the amount of water lawfully available to an applicant 
under Oregon law.  Specifically, OWRD finds the amount of water lawfully available after a POD 
transfer to be the amount of water an applicant would be legally entitled to appropriate or divert by 
Oregon law at the originally authorized POD per the terms of the certificated right.  As stated in the 
Manual, to prevent enlargement, the diverted water may only be exercised at the authorized place of 
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use and in the amount needed to satisfy the beneficial use as described in the certificated water right.  
Exhibit A6 at 8.  In this matter, the Certificates do not include a 10 cfs limitation. 

The Oregon Supreme Court has held that where “the agency’s plausible interpretation of its 
own rule cannot be shown either to be inconsistent with the wording of the rule itself, or with the rule’s 
context, or with any other source of law, there is no basis * * * [to] assert that the rule has been 
interpreted ‘erroneously.’”  See Don’t Waste Oregon Com. v. Energy Facility Siting, 320 Or 132, 142 
(1994).  Protestant argued that OWRD’s interpretation of OAR 690-380- 0100(2)(d) is implausible.  
The ALJ disagrees and further finds compelling Applicant’s argument that OWRD properly rejects 
consideration of third-party agreements when evaluating a water transfer application. 

As noted above, the Water Rights Act made the doctrine of prior appropriation the prevailing 
water law of Oregon.  That doctrine encourages the full use of vested water rights based upon the 
seniority of the existing water rights.  ORS 537.120 provides that nothing in the Water Rights Act34 is 
“to take away or impair the vested right of any person to any water or to the use of any water.”  This 
same statute authorizes OWRD to review the appropriation of water for beneficial use as provided in 
the Water Rights Act, “and not otherwise.”  ORS 537.120.  Additionally, the water right certificate 
defines the terms (priority and extent) of the appropriation.  ORS 537.270 (A water right certificate 
“shall be conclusive evidence of the priority and extent of the appropriation therein described.”)  
Finally, ORS 540.045(1)(a) provides that OWRD shall “regulate the distribution of water among the 
various users of water from any natural surface or ground water supply in accordance with the water 
users’ existing water rights of record in the Water Resources Department.  Thus, OWRD’s 
interpretation to restrict the review of “legally available” to OWRD’s statutes and rules and the terms 
of the certificated water right at issue, without regard to any third-party agreements or federal law, is 
plausible within the context of this statutory scheme, which provides that water is to be distributed 
based on water rights of record and that a water right certificate is conclusive evidence of the extent of 
the water right the certificate describes.35 

As Applicant further notes, the statutes concerning the transfer of a state water right certificate 
provide for OWRD’s review of the transfer application under various state laws, such as ORS 
540.505(4), 540.510, 540.520, and ORS 540.530.  These statutes do not provide for OWRD’s transfer 

34 Under ORS 537.010, “Water Rights Act” as used in ORS chapter 537,  “means and embraces ORS 536.050, 
537.120, 537.130, 537.140 to 537.252, 537.390 to 537.400, 538.420, 540.010 to 540.120, 540.210 to 540.230, 
540.310 to 540.430, 540.443 to 540.491, 540.505 to 540.585 and 540.710 to 540.750.”  As such, “Water Rights 
Act,” as used in ORS chapter 537, includes the portions of ORS chapter 540 governing water right transfers 
(ORS 540.505 to 540.585).   

35 Protestant argues, based on ORS 537.140(1)(a)(E), 537.139(1), 164.245(1) and 164.205(3) that “legally 
available,” as used in OAR 690-380-0100(2)(d), must include restrictions imposed by third-party agreements 
granting authorization to use non-owned land.  ORS 537.140(1)(a)(E) requires applications for permits to 
appropriate surface water to include “[a] statement declaring whether the applicant has written authorization or 
an easement permitting access to non-owned land crossed by the ditch, canal or other work.”  ORS 537.139(1) 
provides that, where the acquisition of ownership of or authorization to use non-owned land is required for 
issuance of a permit to appropriate water, failure to obtain such ownership or authorization is grounds for refusal 
to issue the permit. ORS 164.245(1) and 164.205(3) concern criminal trespass.   None of these statutes provide 
that the amount of water available under an Oregon water right is defined by third-party agreements concerning 
land use or contradict the general thrust of the statutory scheme that: (1) water should be distributed based on 
water rights of record; and (2) the extent of a certificated water right is defined by the water right certificate.  
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application review to include consideration of federal law, federal resource management plans, or 
third-party agreements.  In sum, a review of the text of the rule within the rule’s context supports 
OWRD’s interpretation.  Therefore, the addition of the New POD that is not subject to the 10 cfs 
limitation contained in the BLM ROW to the water delivery system for Certificates 13593 and 96311 
is not an enlargement of the water right.  The Applicant will simply renew using the full amount of its 
certificated water right, as it did prior to the entry of the BLM ROW. 

Protestant also asserts that the addition of the New POD is an enlargement of the certificated 
water rights.  Essentially, Protestant argues that the numerical increase in the number of the available 
PODs from one POD to two PODs (Certificate 13593) and from three PODs to four PODs (Certificate 
96311) is an enlargement.  Although there is a numerical increase in the PODs from which Applicant 
is authorized to divert water, the priority, source, place of use, type of use, and extent of the water right 
remains unchanged by the increase in PODs.  These items (priority, source, place of use, type of use, 
and extent) are attributes that go to the heart of a water right – the beneficial use of water.  The POD is 
merely part of the water delivery system and not part of the beneficial use of the water.  See Russell-
Smith v. Water Resources Dept., 152 Or App 88, 96-99 (1998).  PD T-14158 contains the limitation 
that the Applicant cannot divert more water from the available PODs than it could divert from the 
original POD(s).  That limitation prevents any enlargement from the change in the water delivery 
system sought in Applicant’s transfer application.  Items such as the source of the water, the acres 
receiving the water, the type of use and the rate and duty remain unchanged. 

Finally, protestant argues that even if approval of the proposed transfer will not result in 
Applicant diverting more water at the New POD than is legally available at the existing points of 
diversion, approving the transfer without including the 10 cfs limitation will cause “an expansion” of 
the subject water rights and result in enlargement under OAR 690-380-0100(2). The proposed transfer 
will not result in any of the other types of “expansion” listed in OAR 690-380-0100(2). It will not 
allow the use of a greater rate or duty of water per acre than currently allowed, increase the acreage 
irrigated, or change the place of use. Nor will it allow for any other type of expansion of the terms of 
the water right. It will not change the type of use or priority date, and the right will remain subject to 
the additional limit that water use may not exceed the amount of water needed to satisfy the beneficial 
uses described in the certificates. The proposed transfer will not result in enlargement as defined in 
OAR 690-380-0100(2).  

In sum, the preponderance of the evidence shows that the approval of the New POD and 
cancellation of certain acres as noted in PD T-14158 will not cause enlargement. 

Issue B – Injury to Water Rights 

Certificate 59780 is an instream water right with a priority date of November 3, 1983, that 
Protestant specifically identified in its Protest as a water right that would be injured by the proposed 
change in POD.  In its Protest, Protestant suggested that “other existing water rights,” without 
identifying any water right other than Certificate 59780, would be injured by the proposed change in 
POD.  At hearing, Protestant submitted Certificates of junior water rights on the John Day River and 
Bridge Creek. 

On January 15, 2025, the OAH issued a Ruling on Motion for Summary Determination, in 
which ALJ Fair granted Applicant’s motion regarding Issue B and the junior water right contained in 
Certificate 59780.  Because the Ruling resolved that issue, it is attached and incorporated into this 
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Proposed and Final Order.  Based upon the findings in that Ruling, OWRD’s approval of the transfer 
application would not injure the water right contained in Certificate 59780.  The findings in that Ruling 
would also be applicable to any other junior water rights and are so adopted herein as attached. 

Additionally, the ALJ is not persuaded of the existence of any injury to other water rights by 
the evidence developed at hearing.  First, Protestant presented no evidence that any holder of an 
existing water right objected to the proposed change or asserted that their water right would be injured.  
Second, although Protestant presented copies of some Certificates, the statuses of those water rights are 
unknown.  A copy of a Certificate does not establish that the certificated water right still exists.  For 
example, Certificate 13592 was cancelled in 2006 as part of the grant of a transfer application.  It also 
does not establish that the holder of the Certificate continues to use the water right.  Essentially, the 
evidentiary record is silent on any recognizable injury to a junior water right holder.36 

The evidence established that there are active water rights junior to Applicant’s water right as 
some of these rights have been shut off in response to the call by the holder of the only water right to 
Bridge Creek waters senior to Applicant.  The evidence also established that, prior to the 
implementation of the 10 cfs limitation on Applicant’s lands, Applicant never made a call for its own 
water rights.  This evidence supports a finding that Applicant’s resumption of its water rights without 
the 10 cfs limitation will not result on calls on junior water holders. 

Protestant presented uncontroverted evidence that larger stream flows improve the health of 
Bridge Creek for steelhead and other sensitive species.  Similarly, Protestant presented uncontroverted 
evidence that temperatures exceed safe levels for aquatic life when Bridge Creek stream flows drop 
below 10 cfs.  However, this matter involves a transfer application, specifically the addition of the New 
POD, filed by Applicant.  For purposes of a transfer application, OWRD must grant the transfer 
application when certain conditions are satisfied, such as no enlargement of the water right, water use 
is subject to transfer, and no injury to existing water rights.  Protestant’s environmental concerns are 
not a factor for OWRD’s consideration when evaluating a transfer application. 

In this matter, Applicant sought to add the New POD, located on the Property, to its current 
water delivery system.  The New POD is located a short distance downstream from the BLM POD.  
There are no tributaries or drainage systems connecting to Bridge Creek between the BLM POD and 
the New POD.  There are no other PODs between these PODs.  The water diversion capacity at the 
New POD is equivalent to the BLM POD.  Bridge Creek stream flows at the New POD are similar to 
the stream flows at the BLM POD.  Ultimately, the requested change is as uneventful and innocuous a 
change as the ALJ can imagine. 

In conclusion, there is no evidence in the record of any injury to existing water rights caused by 
the addition of the New POD to Certificates 13593 and 96311, and the preponderance of the evidence 
shows that the addition of the NEW POD will not cause injury to existing water rights. 

Issue C – Approval of an Additional POD 

On January 15, 2025, the OAH issued a Ruling on Motion for Summary Determination, in 

36 The ALJ rejects the assumption that injury to junior water right holders automatically occurs just because 
Applicant resumes diverting water, as needed, when Bridge Creek stream flows drop below 10 cfs as it did prior 
to 2020. 
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which ALJ Fair granted Applicant’s motion regarding Issue C.  Because the Ruling resolved that issue, 
it is attached and incorporated into this Proposed and Final Order.  Based upon the findings in that 
Ruling, approving an additional point of diversion (as opposed to approving a change from one point 
of diversion to another point of diversion) as proposed in PD T-14158 does not exceed OWRD’s 
statutory authority. 

CONSIDERATION OF EXCEPTIONS 

The Director has considered Applicant’s and Protestant’s exceptions to the Proposed Order and 
Applicant’s response to Protestant’s exceptions.  The Director’s disposition of certain of the exceptions 
is discussed below.  All exceptions not discussed below are denied.    

The Director finds that to the extent any of the changes to the Proposed Order described in this 
section constitute changes to a finding of historical fact as “finding of historical fact” is defined in ORS 
183.650(3) and OAR 137-003-0665(4), the changes are supported by clear and convincing evidence in 
the record.  Additions to the text of the Proposed Order are shown in underline, and deletions are 
shown in strikeout.   

Exception 1:  Applicant objects to the statement in the first sentence of Finding of Fact 15 that the 
New POD is “approximately 0.28 miles downstream from the BLM POD” and argues that Exhibit R2 
at 1, Mr. William’s testimony, and Exhibit A2 at 110 (the preliminary determination for transfer 
application T-14170) show that the New POD is actually approximately 1,110 feet downstream from 
the BLM POD.   

Disposition:  The exception is allowed.  For the reasons stated in Applicant’s exceptions, the 
Director agrees that the evidence shows that the New POD is approximately 1,110 feet downstream 
from the BLM POD.  In addition to the evidence discussed in Applicant’s exceptions, the scale on the 
map at Exhibit A1 at 133 and the testimony of Watermaster Kenneth Thiemann also show that the New 
POD is approximately 1,110 feet downstream from the BLM POD.  The first sentence of Finding of 
Fact 15 is amended as follows: 

The New POD is located in Sec. 31, T10S, R21E, WM, approximately 1,110 feet0.28 
miles downstream of the BLM POD.  (Exs. A1 at 133-134; R2 at 1; A2 at 110; test. of 
Williams and Thiemann.) 

Exception 2:  Applicant objects to the final sentence of the Proposed Order’s Finding of Fact 16, 
which reads “Because OWRD does not regulate for the BLM ROW, the lack of the 10 cfs limitation on 
Applicant’s use of the New POD was not part of the watermaster’s injury and enlargement analysis.  
(Test. of Thiemann.)”  Applicant argues that the following statement more accurately summarizes 
Watermaster Kenneth Thiemann’s testimony:  “Because OWRD does not have the authority to 
consider third-party agreements like the BLM ROW when evaluating water transfer applications, the 
watermaster did not consider the 10 cfs limitation in his injury and enlargement analysis.” 

Disposition:  The exception is denied.  Finding of Fact 16 discusses Mr. Thiemann’s 
testimony.  While Mr. Thiemann’s testimony is not inconsistent with the statement “OWRD does not 
have authority to consider third-party agreements like the BLM ROW when evaluating water transfer 
applications,” Mr. Thiemann did not make such a statement in his testimony.  Instead, as Finding of 
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Fact 16 notes, Mr. Thiemann emphasized that OWRD does not regulate for the BLM ROW.  As such, 
Mr. Thiemann’s testimony does not provide a basis for Applicant’s requested change.  However, to 
provide a more complete summary of Mr. Thiemann’s testimony concerning the BLM ROW and his 
injury and enlargement analysis, the Director has amended the sentence to which Applicant objects as 
follows:   

“Because OWRD lacks authority to and does not regulate for water use based on third-
party agreements like the BLM ROW, the lack of the 10 cfs limitation on Applicant’s 
use of the New POD was not part of the watermaster’s injury and enlargement analysis 
the watermaster considered the BLM ROW irrelevant to the issues of injury and 
enlargement and did not consider the 10 cfs limitation in his injury and enlargement 
analysis.  (Test. of Thiemann.)”   

Exception 3:  Applicant requests that the Director add ORS 540.520(1)(a), ORS 540.505(4), and ORS 
537.270 to the Proposed Order’s list of statutes that do not provide authority for OWRD to consider 
federal law, federal resource management plans, or third party agreements when evaluating the legal 
availability of water under a water right certificate.   

Disposition:  The exception is denied.  The Proposed Order already references ORS 540.520 
and 537.270 to support the proposition that the statutory scheme is consistent with OWRD’s 
interpretation of “legally available,” as used in OAR 690-380-0100(2)(d), to mean the amount of water 
available under OWRD’s statues and rules and the terms of the subject water right certificate, without 
regard to federal law, federal resource management plans, or third-party agreements.  It is not 
necessary to add additional references to those statutes.  However, the first sentence of the fourth-to-
last paragraph of the Opinion section’s enlargement analysis is amended as shown below to add a 
reference to ORS 540.505(4).  That statute defines “Water Use Subject to Transfer,” in part, as “[a] 
water right certificate,” indicating that the water use which may be transferred is defined by the water 
right certificate, without regard to federal law, federal resource management plans, or third-party 
agreements. 

As Applicant further notes, the statutes concerning the transfer of a state water right 
certificate provide for OWRD’s review of the transfer application under various state 
laws, such as ORS 540.505(4), 540.510, 540.520, and ORS 540.530. 

Exception 4:  Protestant objects to the Proposed Order’s enlargement analysis because the analysis 
does not address Protestant’s argument that the proposed transfer will enlarge the subject water rights 
by causing “an expansion” of the rights of a type not covered by the four non-exclusive examples of 
enlargement/expansion provided in OAR 690-380-0100(2).   

Disposition:  The Director has added the penultimate paragraph of the Opinion’s enlargement 
analysis to this final order to address Protestant’s argument.   

Exception 5:  Protestant objects to the Proposed Order’s enlargement analysis because the analysis 
does not address Protestant’s arguments based on ORS 537.140(1)(a)(E), 537.139(1), 164.245(1) and 
164.205(3). 

Disposition:  The Director has added footnote 35 to this final order to address Protestant’s 
argument.   
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DIRECTOR’S AMENDMENTS TO THE PROPOSED ORDER 

In addition to the changes discussed in the Consideration of Exceptions section, the Director 
has amended the Proposed Order as described below.  The Director finds that to the extent any of the 
changes to the Proposed Order described in this section constitute changes to a finding of historical 
fact as “finding of historical fact” is defined in ORS 183.650(3) and OAR 137-003-0665(4), the 
changes are supported by clear and convincing evidence in the record.  Additions to the text of the 
Proposed Order are shown in underline, and deletions are shown in strikeout.   

Amendment 1:  The Proposed Order is amended to correct typographical errors. 

Amendment 2:  The History of the Case section is updated to reflect issuance of the Proposed Order, 
the filing and consideration of exceptions, and issuance of this final order. 

Amendment 3:  Finding of Fact 3, including footnotes 15 and 16, are amended as shown below to 
clarify that the acreages identified in Finding of Fact 3 and the flow rates identified in footnotes 15 and 
16 are the acreages and flow rates associated with the portions of Certificates 13593 and 96311 to be 
transferred under Application T-14158, rather than the acreages and flow rates associated with the 
entire water rights represented by Certificates 13593 and 96311.  (Compare Ex. A1 at 136-138 
(reciting acreages and flow rates associated with the portions of Certificates 13593 and 96311 to be 
transferred) to Ex. A1 at 67-68 (showing acreages and flowrates associated with entirety of Certificates 
13593 and 96311)).   

Finding of Fact 3 is also amended as shown below to reflect that the priority date of Certificates 13593 
and 96311 is 1868 rather than December 31, 1868.  Page 12 of the January 31, 2023 public notice 
document at pages 1 through 15 of Exhibit A1 lists the certificates’ priority date as December 31, 
1868, because OWRD’s computer systems represent priority dates that only include a year as the final 
day of that year, such that an 1868 priority date is represented as “December 31, 1868.”  The certificate 
documents themselves, at Exhibit A1 pages 67 and 68, list the priority date as “1868.”    

Finding of Fact 3:  Applicant holds Certificates of Water Right (Certificates) 13593 
and 96311 that divert water from Bridge Creek. The priority date of both Certificates is 
December 31, 1868. (Ex. A1 at 12, 67-68.) The portion of Certificate 13593 to be 
transferred under Application T-14158 provides water for irrigation and domestic 
purposes for approximately 147.1 acres of the Property. (Id. at 23, and 24, 136-137.) 
The portion of Certificate 96311 to be transferred under Application T-14158 provides 
water for irrigation and domestic purposes on approximately 43.3 acres of the Property. 
(Id. at 25, 138.) As described in Certificates 13593 and 96311, the duty limit for 
diverted water shall not exceed 1/40th of one cubic feet per second (cfs) per acre before 
June 15 and 1/80th of one cfs per acre after June 15 during the annual irrigation seasons 
of March 1 to October 1. (Id. at 67-68.) 

Footnote 15:  The portion of Certificate 13593 to be transferred under Application T-
14158 provides a rate of water use of 3.68 cfs before June 15 and 1.84 cfs after June 15 
from Bridge Creek in Sec. 6, T11S, R21E, WM for irrigation and domestic use in Sects. 
24, 25, and 36, T10S, R20E, WM and Sects. 30 and 31, T10S, R21E, WM. (Ex. A1 at 
41, 137-13767.) 
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Footnote 16:  The portion of Certificate 96311 to be transferred under Application T-
14158 provides a rate of water use of 1.08 cfs before June 15 and 0.54 cfs after June 15 
from Bridge Creek in Sects. 6 and 9, T11S, R21E, WM for irrigation and domestic use 
in Sec. 21, T10S, R21E, WM. (Ex. A1 at 41, 13868.) 

Amendment 4:  Finding of Fact 18 is amended as shown below to correct a typographical error and to 
reflect that the Preliminary Determination for Application T-14158 proposed to approve the 
application, rather than approved the application. (Ex A1 at 135, 140.)  Similar amendments are made 
throughout the final order.      

On January 19, 2024, OWRD issued PD T-14158, proposing to approve approving the 
addition of the New POD with the same rate of use and duty limit as originally provided 
by the Certificates and a restriction that the quantity of diverted water shall not exceed 
the quantity of water lawfully available at the original POD(s) (the BLM POD for 
Certificate 13593 and the BLM POD for Certificate 96311 plus the two additional 
PODs).  PD T-14158 requires the installation of a totalizing flow meter at all PODs and 
the installation of a fish screen at the New POD.  PD T-14158 further requires the full 
beneficial use of water to occur by October 1, 2028.   (Ex. A1 at 135-144.) 

Amendment 5:  The first sentence of Finding of Fact 22 is amended as shown below to clarify that 
only one water right to Bridge Creek waters is senior to Certificates 13593 and 96311.  The relevant 
portions of George Tolton’s and Kenneth Thiemann’s testimony concerned only the relative seniority 
of water rights to Bridge Creek waters.  Similar amendments are made throughout the final order.      

There is only one person who holds a certificated water right to Bridge Creek waters 
that is senior to Certificates 13593 and 96311. 

Amendment 6:  The Opinion section is amended to replace the statements concerning the burden and 
standard of proof that appear in the Proposed Order with the statements that appear in this final order.  
The purpose of the change is to provide additional information concerning the purpose and effect of 
assignment of the burden of proof and to provide a full statement of the burden and standard of proof 
applied in this final order.  Given the nature of the record and the issues in dispute in this matter, the 
clarification of the burden and standard of proof does not require the modification of any findings of 
fact.  

Amendment 7:  The Proposed Order’s Footnote 35 is deleted because the information in the footnote 
is not relevant to the issues to be determined in this case.    

Amendment 8:  The fifth paragraph in the Opinion section’s enlargement analysis is amended as 
shown below to do the following: (1) clarify that ORS 537.120 provides that nothing in the Water 
Rights Act is to take away or impair the vested right of any person to any water or to the use of any 
water; (2) clarify that ORS 537.120 provides for the review of appropriation of water for beneficial use 
under the Water Rights Act, rather than under ORS chapter 538; (3) add footnote 34 providing the 
definition of “Water Rights Act”; (4) provide clarification concerning OWRD’s interpretation of 
“legally available” based on OWRD’s responses to Protestant’s interrogatories (Ex. P49 at 7); and (5) 
provide additional support for the conclusion that OWRD’s interpretation of “legally available” is 
plausible within the context of the statutory scheme.    
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The changes related to ORS 537.120 are supported by the text of that statute, which provides in full: 
“Subject to existing rights, and except as otherwise provided in ORS chapter 538, all waters within the 
state may be appropriated for beneficial use, as provided in the Water Rights Act and not otherwise; 
but nothing contained in the Water Rights Act shall be so construed as to take away or impair the 
vested right of any person to any water or to the use of any water.”  These changes are further 
supported by the fact that ORS chapter 538 does not provide instructions for reviewing applications to 
appropriate water or to transfer water rights but instead consists largely of a list of water sources that 
are withdrawn from appropriation.  See ORS 538.010 to 538.450. 

Changes to Opinion paragraph:  As noted above, the Water Rights Act made the 
doctrine of prior appropriation the prevailing water law of Oregon.  That doctrine 
encourages the full use of vested water rights based upon the seniority of the existing 
water rights.  ORS 537.120 provides that nothing in the Water Rights Act35 is “to take 
away or impair the vested right of any person to any water or to the use of any water.”  
This same statute authorizes OWRD to review the appropriation of water for beneficial 
use as provided in the Water Rights Act ORS chapter 538, “and not otherwise.”  ORS 
537.120.  Additionally, the water right certificate defines the terms (priority and extent) 
of the appropriation.  ORS 537.270 (A water right certificate “shall be conclusive 
evidence of the priority and extent of the appropriation therein described.”)  Finally, 
ORS 540.045(1)(a) provides that OWRD shall “regulate the distribution of water among 
the various users of water from any natural surface or ground water supply in 
accordance with the water users’ existing water rights of record in the Water Resources 
Department.  Thus, OWRD’s interpretation to restrict the review of “legally available” 
to Oregon OWRD’s statutes and rules and the terms of the certificated water right at 
issue, without regard to any third-party agreements or federal law, is plausible within 
the context of this statutory scheme. 

New footnote 34:  ORS 537.010 provides that, as used in ORS chapter 537, “‘Water 
Rights Act’ means and embraces ORS 536.050, 537.120, 537.130, 537.140 to 537.252, 
537.390 to 537.400, 538.420, 540.010 to 540.120, 540.210 to 540.230, 540.310 to 
540.430, 540.443 to 540.491, 540.505 to 540.585 and 540.710 to 540.750.”  As such, 
“Water Rights Act,” as used in ORS chapter 537, includes the portions of ORS chapter 
540 governing water right transfers (ORS 540.505 to 540.585).   

Amendment 9:  The third-to-last paragraph of the Opinion section’s enlargement analysis is amended 
as shown below to reflect that approval of Transfer Application T-14158 will not change the place of 
use and type of use of the subject water rights, and that place of use and type of use are attributes that 
are closely related to the beneficial use of water.   

Protestant also asserts that the addition of the New POD is an enlargement of the 
certificated water rights.  Essentially, Protestant argues that the numerical increase in the 
number of the available PODs from one POD to two PODs (Certificate 13593) and from 
three PODs to four PODs (Certificate 96311) is an enlargement.  Although there is a 
numerical increase in the PODs from which Applicant is authorized to divert water, the 
priority, source, place of use, type of use and extent of the water right remains unchanged 
by the increase in PODs.  These items (priority, source, place of use, type of use and 
extent) are attributes that go to the heart of a water right – the beneficial use of water.  
The POD is merely part of the water delivery system and not part of the beneficial use of 
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the water.  See Russell-Smith v. Water Resources Dept., 152 Or App 88, 96-99 (1998).  
PD T-14158 contains the limitation that the Applicant cannot divert more water from the 
available PODs than it could divert from the original POD(s).  That limitation prevents 
any enlargement from the change in the water delivery system sought in Applicant’s 
transfer application.  Items such as the source of the water, the acres receiving the water, 
the type of use and the rate and duty remain unchanged. 

Amendment 10:  The conclusion paragraphs of the Opinion section’s enlargement and injury analyses 
are amended as shown below to reflect the Director’s evaluation of the record.  Given the legal 
conclusions concerning the nature of enlargement and injury stated in this final order, there is no 
evidence in the record showing that approval of transfer application T-14158 will enlarge the subject 
water rights or injure existing water rights.  In addition, the evidence showing that the rate, duty, place 
of use, and type of use of the subject water rights will not change, and that diversions at the New POD 
will be limited to the amount of water lawfully available at the existing points of diversion, 
demonstrates that the proposed transfer will not cause injury or enlargement.  As such, the 
preponderance of the evidence shows that approval of transfer application T-14158 will not cause 
injury or enlargement.   

Changes to enlargement conclusion:  In sum, the preponderance of the evidence 
shows evidence fails to demonstrate that the approval of the New POD and cancellation 
of certain acres as noted in PD T-14158 will not cause enlargement.   

Changes to injury conclusion:  In conclusion, there is no evidence in the record of any 
injury to existing water rights caused by the addition of the New POD to Certificates 
13593 and 96311, and the preponderance of the evidence shows that the addition of the 
New POD will not cause injury to existing water rights. 

Amendment 11:  The Order section is amended to include information and conditions from the 
Preliminary Determination so that the Order section fully describes the consequences of approving 
Transfer Application T-14158 as conditioned in the Preliminary Determination.  The Order section is 
also amended to reflect that the Preliminary Determination proposed to approve Transfer Application 
T-14158 rather than approving the application, such that this final order must approve the application,
not affirm the Preliminary Determination.

ORDER 

Now, therefore, it is ORDERED: 

1. The portion of Certificate 13593 described in Attachment 1 to this Final Order has been
abandoned and is cancelled based Applicant’s June 26, 2023 affidavit of voluntary cancellation.

2. The additional points of diversion proposed in Transfer Application T-14158 and described in
Attachment 2 to this Final Order are approved.

3. The right to the use of the water is restricted to beneficial use at the place of use described and is
subject to all other conditions and limitations contained in this order and Certificates 13593 and
96311, and any related decree.
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4. Approval of this transfer application does not constitute nor grant legal access onto or through
another person’s property for purposes of accessing the new points of diversion.

5. Water right Certificate 13593 is cancelled.  A new certificate will be issued describing that portion
of the right not affected by this transfer and cancellation.

6. Water Right Certificate 96311 is cancelled.  A new certificate will be issued describing that
portion of the right not affected by this transfer.

7. Under water right Certificate 13593, the quantity of water diverted at the new additional point of
diversion (NEW POD) together with that diverted at the original point of diversion (POD), shall
not exceed the quantity of water lawfully available at the original point of diversion (POD).

8. Under water right Certificate 96311, the quantity of water diverted at the new additional point of
diversion (NEW POD) together with that diverted at the original points of diversion (ORIGINAL
POD, ADDITIONAL POD, ADDITIONAL POD), shall not exceed the quantity of water lawfully
available at the original point of diversion (ORIGINAL POD).

9. Water shall be acquired from the same source of surface water as the original points of diversion.

10. Water use measurement conditions:

a. Before water use may begin under this order, the water user shall install a totalizing flow meter,
or, with prior approval of the Director, another suitable measuring device, at each point of
diversion (new and existing).

b. The water user shall maintain the meters or measuring devices in good working order.

c. The water user shall allow the Watermaster access to the meters or measuring devices; provided
however, where the meters or measuring devices are located within a private structure, the
Watermaster shall request access upon reasonable notice.

11. Prior to diverting water, the water user shall install an approved fish screen at the new point of
diversion and shall provide to the OWRD a written statement from Oregon Department of Fish
and Wildlife (ODFW) that the installed screen meets the state’s criteria, or that ODFW has
determined a screen is not necessary.

The water user shall operate and maintain the fish screen at the new point of diversion consistent
with ODFW’s operational and maintenance standards.  If ODFW determines the screen is not
functioning properly and is unsuccessful in working with the water user to meet ODFW standards,
ODFW may request that OWRD regulate the use of water until OWRD receives notification from
ODFW that the fish screen is functioning properly.

12. Full beneficial use of the water shall be made, consistent with the terms of this order, on or before
October 1, 2028.  A Claim of Beneficial Use prepared by a Certified Water Right Examiner shall
be submitted by the Applicant to the Department within one year after the deadline for completion
of the changes and full beneficial use of the water.

13. After satisfactory proof of beneficial use is received, new certificates confirming the rights
transferred will be issued.
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Dated in Salem, Oregon on October 22, 2025. 

       ________________ 
Lisa J. Jaramillo, Transfer and Conservation Section Manager, for 
IVAN GALL, DIRECTOR 
Oregon Water Resources Department 

NOTICE 

Appeal of this order is to the Oregon Court of Appeals pursuant to ORS 183.482 and 
ORS 536.075(2).  Petitions for judicial review of this order must be filed with the Court of Appeals 
within 60 days from the day this order was served.  If the order was mailed, the date of service is the 
day it was mailed.  Failure to file a petition for judicial review within the 60-day time period will 
waive your right of appeal.  Alternatively, under OAR 137-003-0675, a party may petition OWRD for 
reconsideration or rehearing of this order within 60 days from the day this order was served. Petitions 
for reconsideration or rehearing shall be filed by emailing to will.d.davidson@water.oregon.gov 
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ATTACHMENT 1 

The portion of the water right represented by Certificate 13593 to be cancelled is as follows: 

Certificate: 13593 in the name of BEN TAYLOR (confirmed by Bridge Creek Decree, 
recorded at Special Order Volume 12, Page 388) 

Use: IRRIGATION OF 12.0 ACRES 
Priority Date: 1868 
Rate: 0.3 cubic foot per second (cfs) before June 15 and 0.15 cfs after June 15 
Limit/Duty: The amount of water to which such right is entitled; for the purposes aforesaid, is 

limited to an amount actually beneficially used for said purposes, and shall not 
exceed one-fortieth of one cubic foot per second per acre of land irrigated before 
June 15, and one-eightieth of one cubic foot per second per acre after June 15, during 
the irrigation season from March 1 to October 1 of each year, measured at the point 
of diversion from the stream.  

Period of Use: MARCH 1 to OCTOBER 1 
Source: BRIDGE CREEK 
Authorized Place of Use: 

IRRIGATION 
Twp Rng Mer Sec Q-Q Acres 

      11 S 20 E WM 25 SE NE 0.9
10 S 20 E WM 25 NE NW 0.2 
10 S 20 E WM 25 NE SW 1.9 
10 S 20 E WM 25 NW SE 2.0 
10 S 20 E WM 25 SW SE 1.3 
10 S 20 E WM 25 SE SE 0.7 
10 S 21 E WM 30 SW SW 4.9 
10 S 21 E WM 31 NE NW 0.1 

Total 12.0 
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ATTACHMENT 2 

The portion of the water right represented by Certificate 13593 to be transferred is as follows: 
Certificate: 13593 in the name of BEN TAYLOR (confirmed by Bridge Creek Decree, 

recorded at Special Order Volume 12, Page 388) 
Use: IRRIGATION OF 147.1 ACRES AND DOMESTIC 
Priority Date: 1868 
Rate: 3.68 cubic feet per second (cfs) before June 15 and 1.84 cfs after June 15 
Limit/Duty: The amount of water to which such right is entitled; for the purposes aforesaid, is 

limited to an amount actually beneficially used for said purposes, and shall not 
exceed one-fortieth of one cubic foot per second per acre of land irrigated before 
June 15, and one-eightieth of one cubic foot per second per acre after June 15, during 
the irrigation season from March 1 to October 1 of each year, measured at the point 
of diversion from the stream.  

Period of Use: MARCH 1 to OCTOBER 1 
Source: BRIDGE CREEK 

Authorized Point of Diversion:  Certificate 13593 does not describe the location of the authorized 
point of diversion.  The Applicant submitted information that the authorized point of diversion is 
located as follows: 

Twp Rng Mer Sec Q-Q Measured Distances 
 

11 S 21 E WM 6 NE 
NE 

(SUTTON DITCH) - 590 FEET SOUTH AND 
2160 FEET EAST FROM THE N¼ CORNER OF 
SECTION 6 

Authorized Place of Use: 
IRRIGATION AND DOMESTIC 

Twp Rng Mer Sec Q-Q Acres 
      10 S 20 E WM 24 SE SW 13.2 

10 S 20 E WM 25 NW NE 4.0 
10 S 20 E WM 25 SW NE 10.6 
10 S 20 E WM 25 SE NE 5.2 
10 S 20 E WM 25 NE NW 18.3 
10 S 20 E WM 25 SE NW 13.3 
10 S 20 E WM 25 NE SW 1.5 
10 S 20 E WM 25 NE SE 14.6 
10 S 20 E WM 25 NW SE 23.8 
10 S 20 E WM 25 SW SE 2.5 
10 S 20 E WM 25 SE SE 21.6 
10 S 20 E WM 36 NE NE 0.2 
10 S 21 E WM 30 SW SW 5.5 
10 S 21 E WM 31 NE NW 3.3 
10 S 21 E WM 31 NW NW 9.5 

Total 147.1 

Approval of Transfer Application T-14158 adds an additional point of diversion approximately 1,110 
feet downstream from the authorized point of diversion as follows: 
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Twp Rng Mer Sec Q-Q Tax 
Lot Measured Distances 

 
10 S 21 E WM 31 SE 

SE 3600 
NEW POD – 160 FEET NORTH AND 1850 FEET 
EAST FROM THE SOUTH 1/4 CORNER OF 
SECTION 31 

The portion of the water right represented by Certificate 96311 to be transferred is as follows: 
Certificate: 96311 in the name of U.S. BUREAU OF LAND MANAGEMENT confirmed by 

Bridge Creek Decree, recorded at Special Order Volume 12, Page 388) 
Use: IRRIGATION OF 43.3 ACRES AND DOMESTIC 
Priority Date: 1868 
Rate: 1.08 cubic feet per second (cfs) before June 15 and 0.54 cfs after June 15 
Limit/Duty: The amount of water to which such right is entitled, for the purposes aforesaid, is 

limited to an amount actually beneficially used for said purposes, and shall not 
exceed one-fortieth of one cubic foot per second per acre of land irrigated before 
June 15, and one-eightieth of one cubic foot per second per acre after June 15, 
during the irrigation season from March 1 to October 1 of each year, measured at 
the point of diversion from the stream.   

Period of Use: MARCH 1 to OCTOBER 1 
Source: BRIDGE CREEK, tributary to JOHN DAY RIVER 
Authorized Points of Diversion: 

Twp Rng Mer Sec Q-Q Measured Distances 
 

11 S 21 E WM 6 NE NE 
ADDITIONAL POD - 590 FEET SOUTH AND 2160 
FEET EAST FROM THE N1/4 CORNER OF 
SECTION 6 

11 S 21 E WM 9 NW NW 
ADDITIONAL POD - 960 FEET SOUTH AND 780 
FEET EAST FROM THE NW CORNER OF 
SECTION 9 

11 S 21 E WM 9 NE SW 
ORIGINAL POD – LAST CHANCE OR CARROL 
DITCHES - 1650 FEET NORTH AND 80 FEET 
WEST FROM THE S1/4 CORNER OF SECTION 9 

Authorized Place of Use: 
IRRIGATION AND DOMESTIC 

Twp Rng Mer Sec Q-Q Acres 
      10 S 21 E WM 31 SW NE 11.0 

10 S 21 E WM 31 NW SE 22.8 
10 S 21 E WM 31 SW SE 0.1 
10 S 21 E WM 31 SE SE 9.4 

Total 43.3 

Approval of Transfer Application T-14158 adds an additional point of diversion with approximate 
distances downstream from the authorized points of diversion as follows: 
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Twp Rng Mer Sec Q-Q Tax 
Lot Measured Distances Distance from  

Authorized POD (in miles) 
  

10 S 21 E WM 31 SE 
SE 3600 

NEW POD – 160 FEET 
NORTH AND 1850 FEET 
EAST FROM THE SOUTH 
1/4 CORNER OF SECTION 
31 

ADDITIONAL POD – 
1,110 feet 
ADDITIONAL POD - 1.73 
mi 
ORIGINAL POD - 2.3 mi 
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CERTIFICATE OF FILING/SERVICE 

I certify that on October 22, 2025, I filed the foregoing Final Order in Contested Case 
with the Office of Administrative Hearings and served true and correct copies as set forth below: 

Jesse D Ratcliffe 
Oregon Department of Justice 
1162 Court St. NE 
Salem, OR 97301 
Jesse.d.ratcliffe@doj.oregon.gov  

___ by regular mail, postage prepaid 
___ by hand-delivery 
___ by facsimile # ______________ 
___ by certified mail # ___________ 
_X_ Other: Email 

Denise Ruttan 
Oregon Department of Justice 
1162 Court St. NE 
Salem, OR 97301 
denise.ruttan@doj.oregon.gov  

___ by regular mail, postage prepaid 
___ by hand-delivery 
___ by facsimile # ______________ 
___ by certified mail # ___________ 
_X_ Other: Email 

Brian Posewitz 
WaterWatch of Oregon 
8508 SE 11th Ave. 
Portland, OR 97202 
brian@waterwatch.org  

_X_ by regular mail, postage prepaid 
___ by hand-delivery 
___ by facsimile # ______________ 
___ by certified mail # __________ 
_X_ Other: Email 

Elizabeth E. Howard 
Schwabe Williamson & Wyatt 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
ehoward@schwabe.com  

_X_ by regular mail, postage prepaid 
___ by hand-delivery 
___ by facsimile # ______________ 
___ by certified mail # __________ 
_X_ Other: Email 

Chris Weckel 
Schwabe Williamson & Wyatt 
1211 SW 5th Ave., Suite 1900 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
OREGON WATER RESOURCES DEPARTMENT 

In the Matter of Transfer Applications 
T-14158 and T-14170

BRIDGE CREEK RANCH LLC, 
Applicant 

and 

WATERWATCH OF OREGON, 
Protestant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RULING ON MOTION FOR SUMMARY 
DETERMINATION 

OAH Reference Nos.  2024-OWRD-00163 and 
2024-OWRD-00165 

Agency Case Nos.  T-14158 and T-14170 

PROCEDURAL HISTORY 

On September 25, 2023, the Oregon Water Resources Department (OWRD) issued a 
Preliminary Determination Proposing Approval of an Additional Point of Diversion in the matter 
of the Transfer Application T-14170 (PD T-14170) filed by Bridge Creek Ranch LLC 
(Applicant).1  On October 23, 2023, OWRD received the Protest filed by WaterWatch of Oregon 
(Protestant). 

On January 19, 2024, OWRD issued a Preliminary Determination Proposing Approval of 
Additional Points of Diversion and Partial Cancellation of Water Right in the matter of the 
Transfer Application T-14158 (PD T-14158) filed by Applicant.2  On February 15, 2024, OWRD 
received Protestant’s Protest of PD T-14158. 

On August 14, 2024, OWRD referred the matters to the Office of Administrative 
Hearings (OAH).3  The OAH assigned Administrative Law Judge (ALJ) Samantha Fair to 
preside over the matters.  On September 16, 2024, ALJ Fair convened a prehearing conference.  
Attorney Brian Posewitz represented Protestant.  Attorney Elizabeth Howard represented 
Applicant.  Senior Assistant Attorney General Sarah Rowe represented OWRD.  Will Davidson 
also appeared on behalf of OWRD.  ALJ Fair scheduled the matters for a prehearing conference 
on February 6, 2025, for the review of exhibits and a video conference hearing on February 11 
through 14, 2025.  The ALJ also set deadlines for the submission of issue statements, motions, 
witness lists, and exhibits. 

1 The transfer application involves Certificate 68553. 

2 The transfer application involves Certificates 13593 and 96311. 

3 Prior to the referral, the parties agreed to consolidate the two matters for hearing.  The OAH assigned 
reference number 2024-OWRD-00163 to the matter involving PD T-14158 and reference number 2024-
OWRD-00165 to the matter involving PD T-14170. 
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On September 18, 2024, Applicant requested new hearing dates.  ALJ Fair rescheduled 
the hearing for February 18 through 21, 2025. 

On October 7, 2024, OWRD filed Stipulations Regarding the Statement of Issues.  Later 
that day, Protestant filed a Statement Regarding Stipulated Issues.  On October 10, 2024, OWRD 
filed a Response to [Protestant’s] Statement Regarding Stipulated Issues.  On October 22, 2024, 
the OAH issued a Ruling on Motion Regarding Statement of Issues, in which the ALJ adopted 
the issues for hearing as stated in the October 7, 2024 Stipulations Regarding the Statement of 
Issues. 

On November 15, 2024, Applicant filed a Motion for Summary Determination (Motion),4 
seeking a dispositive ruling on four of the issues for hearing.  On November 27, 2024, OWRD 
filed a Response to [Applicant’s] Motion for Summary Determination (OWRD Response).  

On December 2, 2024, Protestant requested an extension of the deadline for its response 
to the Motion.  On December 3, 2024, the ALJ granted the request and extended the deadline to 
December 13, 2024.  On December 13, 2024, Protestant filed a Response to Bridge Creek 
Ranch’s Motion for Summary Determination (WW Response). 

On December 31, 2024, Protestant filed a Motion to Deny Applications or Return Cases 
to Agency.  On January 7, 2025, OWRD filed a Response to [Protestant’s] Motion to Deny 
Applications or Return Cases to Agency. 

On January 13, 2025, Applicant requested an extension on a submission deadline for the 
hearing and a rescheduling of the prehearing conference.  The ALJ granted the extension and 
rescheduled the prehearing conference for February 12, 2025. 

ISSUES 

Whether there are any genuine issues as to any material facts and, if not, whether 
Applicant is entitled to a favorable ruling as a matter of law, on the following issues: 

• Issue A.  Whether approval of the transfers would enlarge the subject water right.
OAR 690-380-4010.

• Issue B.  Whether approval of the transfers would injure the water rights for
Certificate 59780.  ORS 540.530(1)(a).

• Issue C.  Whether OWRD exceeded its statutory authority by approving an
additional point of diversion (as opposed to approval of a change from one point of
diversion to another point of diversion) in PD T-14158.  ORS 540.510(1)(a).

• Issue G.  Whether the subject water right for T-14170, which is a water storage right,

4 The Motion is a partial motion for summary determination, seeking favorable rulings on Issues A, B, C, 
and G of the seven issues for hearing. 
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is a water use subject to transfer.  ORS 540.510(1)(a). 

OAR 137-003-0580. 

UNDISPUTED STATEMENTS OF FACT 

1. Bridge Creek is a tributary of the John Day River, located in Wheeler County, Oregon.
(Ex. 1 at 1.) 

2. Applicant holds Certificates 13593 and 96311 for irrigation and domestic use of
surface waters from Bridge Creek with priority dates from 1868.  (Ex. A at 10, 15, 19, 21, 22, 24, 
27-32.)  Applicant also holds Certificate 68553 for storage of water diverted from Bridge and
Bear Creeks into the Painted Hills Reservoir with a priority date of October 17, 1983.  (Ex. B at
8, 10.)

3. On February 1, 1989, Certificate 59780 with a priority date of November 3, 1983, was
issued for the right to use Bridge Creek waters to maintain an instream flow from the mouth of 
Bear Creek to the mouth of Bridge Creek for the purpose of supporting aquatic life and 
minimizing pollution.  Certificate 59780 protects waters rights for a maximum flow volume as 
follows: 

Oct. 1 – Oct 31    6 cubic feet per second (cfs) 
Nov 1 – Feb 15  25 cfs 
Feb. 16 - May 31  40 cfs 
June 1 – June 30  25 cfs 
July 1 – July 15  15 cfs 
July 16 – Sept. 30    6 cfs 

(Ex. 1 at 1.) 

4. On September 2, 2021, the Bureau of Land Management granted Applicants a right-
of-way permit (BLM ROW) to operate and maintain a point of diversion (POD) on public lands 
in Section 6 of Bridge Creek, including pipeline, headgate, and screen (BLM POD).  (Ex. D at 
1.)  The grant included the following diversion restriction: 

No water may be diverted when the stream flow drops below 10 cfs in 
Bridge Creek, as measured at the Bridge Creek gauge station near the 
mouth of Bridge Creek. 

Id. at 8.  Applicant diverts water at the BLM POD for the irrigation and storage water rights 
described in Certificates 13593, 96311, and 68553.5  (Exs. A at 8, 13; B at 8.) 

5. On January 24, 2023, Applicant filed a transfer application for Certificates 13593 and
96311, with OWRD, seeking to add a POD located on Bridge Creek in Section 31 (New POD) to 

5 Applicant also diverts water at other PODs for Certificates 96311 and 68553.  (Exs. A at 13; B at 8.) 
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its delivery system.6  (Ex. A at 1, 4.)  On February 9, 2023, Applicant filed a transfer application 
for Certificate 68553, seeking to add the New POD to its delivery system.7  (Ex. B at 1, 8, 18.) 

CONCLUSIONS OF LAW 

There are no genuine issues as to any material facts, and Applicant is entitled to a 
favorable ruling as a matter of law, on the following issues: 

• Issue B.  Approval of the transfers would not injure the water rights for Certificate
59780.

• Issue C.  OWRD did not exceed its statutory authority by approving an additional
point of diversion (as opposed to approval of a change from one point of diversion to
another point of diversion) in PD T-14158.

• Issue G.  The subject water right for T-14170, which is a water storage right, is a
water use subject to transfer.

There are genuine issues of material fact and Applicant is not entitled to a favorable 
ruling on Issue A (enlargement). 

OPINION 

Standard of Review for Motion for Summary Determination 

OAR 137-003-0580 addresses motions for summary determination.  It provides, in 
relevant part: 

(6) The administrative law judge shall grant the motion for a summary
determination if:

(a) The pleadings, affidavits, supporting documents (including any
interrogatories and admissions) and the record in the contested case show
that there is no genuine issue as to any material fact that is relevant to
resolution of the legal issue as to which a decision is sought; and

(b) The agency or party filing the motion is entitled to a favorable ruling
as a matter of law.

(7) The administrative law judge shall consider all evidence in a manner
most favorable to the non-moving party or non-moving agency.

6 The New POD would be located on Applicant’s property.  (Ex. A 1, 4.) 

7 Applicant originally filed this application on December 8, 2021, and re-filed it on February 9, 2023, 
with new signatures in compliance with Marion County Circuit Court Judge Broyles’ ruling in a 
mandamus action filed by Applicants against OWRD.  (Ex. B at 1, 5-6, 22, 26, 36.) 
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(8) Each party or the agency has the burden of producing evidence on any
issue relevant to the motion as to which that party or the agency would
have the burden of persuasion at the contested case hearing.

* * * * *

(11) The administrative law judge’s ruling may be rendered on a single
issue and need not resolve all issues in the contested case[.]

Pursuant to OAR 137-003-0580(6)(a), in issuing this ruling, the ALJ considered the 
following: 

• The Motion, the Declaration of Elizabeth Howard, and Exhibits A through I, submitted
by Applicant;

• OWRD Response and the Declaration of Lisa J. Jaramillo, submitted by OWRD;
• WW Response, the Declaration of Brian Posewitz, and Exhibits 1 through 28, submitted

by Protestant; and
• The pleadings.

In this matter, Protestant asserts the Department erred in finding the proposed transfer
would not enlarge the existing water right (Issue A) and would not cause injury to the existing 
water rights provided by Certificate 59780 (Issue B).  Protestant further asserts that the water 
right for PD T-14170 was not subject to transfer (Issue G), and OWRD’s action in granting 
Applicant an additional POD exceeded its jurisdiction (Issue C).  Pursuant to OAR 137-003-
0580(7), I reviewed the evidence in the light most favorable to Protestants and OWRD,8 the non-
moving parties.  I determined there are no genuine issues as to the material facts that are relevant 
to resolution of Issues B (regarding Certificate 59780), C (regarding PD T-14158), and G.  
Applicant is entitled to a favorable ruling for those issues. 

Issue A involves Protestant’s assertion that the Applicant’s addition of a POD will result 
in the enlargement of Applicant’s water right.  OAR 690-380-5000(1)(c) requires OWRD to 
determine that the granting of a transfer application would not result in enlargement as defined 
by OAR 690-380-0100(2).  OAR 690-380-0100(2) provides, in part: 

“Enlargement” means an expansion of a water right and includes, but is 
not limited to: 

* * * * *

(d) Diverting more water at the new point of diversion or appropriation
than is legally available to that right at the original point of diversion or
appropriation.

8 OWRD agreed with Applicant’s Motion; however, because OWRD did not file its own motion for 
summary determination, the agency is a non-moving party for purposes of this ruling. 
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In the WW Response, Protestant raises several areas of material dispute, including 
conflicting information with OWRD’s interpretation of OAR 690-380-0100(2).  OWRD asserted 
that it does not consider third-party agreements that affect the applicant’s use of water in making 
an enlargement determination.  Jaramillo Dec. at 2.  However, in OWRD’s Technical Operations 
Manual, OWRD provides examples of potential enlargement including the movement of a 
headgate downstream to a location where more water could be diverted to satisfy a water right.  
In such a situation, the Technical Operations Manual states that OWRD will limit the amount of 
water that may be taken at the new location to that amount taken at the original location.  The 
Technical Operations Manual further states that OWRD may impose a requirement for 
measurement stations at both locations to ensure that more water is not taken.  Exhibit H at 8-9.  
This seeming contradiction between OWRD’s assertion and its Technical Operations Manual 
creates a genuine issue of material fact regarding OWRD’s interpretation of its administrative 
rule.  Therefore, Applicant is not entitled to a favorable ruling on Issue A.9 

Because this ruling does not resolve all issues in this contested case proceeding, the 
remaining issues, including Issue A, will proceed to hearing. 

Applicable Law 

ORS 540.510(1)(a) provides, in part: 

Except as provided in subsections (2) to (8) of this section, all water used 
in this state for any purpose shall remain appurtenant to the premises 
upon which it is used and no change in use or place of use of any water 
for any purpose may be made without compliance with the provisions of 
ORS 540.520 and 540.530. However, the holder of any water use subject 
to transfer may, upon compliance with the provisions of ORS 540.520 
and 540.530, change the use and place of use, the point of diversion or 
the use of the water without losing priority of the right * * *. 

* * * * *

(6) In the event that government action results in or creates a reasonable
expectation of a change in the surface level of a surface water source that
impairs or threatens to impair access to a point of diversion authorized
by a water right permit, certificate or decree, the owner of the water right
may change the point of diversion or add an additional point of diversion
in accordance with the provisions of this section in lieu of complying
with the requirements of ORS 540.520 and 540.530. Before changing the
point of diversion, the water right owner shall provide written notice of
the proposed change to the Water Resources Department. Within 15 days
after receipt of such notice, the department shall provide notice by
publication in the department’s public notice of water right applications.

9 These provisions of the Technical Operations Manual also apply to OWRD’s determination of an injury 
to water rights.  However, because of precedential caselaw involving the determination of injuries to 
water rights, OWRD’s seeming conflicting interpretations is irrelevant to Issue B. 
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Within 60 days after the department receives notice from the owner, the 
Water Resources Director, by order, shall approve the change unless the 
director finds the changes will result in injury to other existing water 
rights. All other terms and conditions of the water right shall remain in 
effect[.] 

ORS 540.530(1)(a) provides: 

If, after hearing or examination, the Water Resources Commission finds 
that a proposed change can be effected without injury to existing water 
rights, the commission shall make an order approving the transfer and 
fixing a time limit within which the approved changes may be 
completed. 

ORS 540.520 provides, in part: 

(1)(a) Except when the application is made under ORS 541.327 or when 
an application for a temporary transfer is made under ORS 540.523, if 
the holder of a water use subject to transfer for irrigation, domestic use, 
manufacturing purposes, or other use, for any reason desires to change 
the place of use, the point of diversion, or the use made of the water, an 
application to make such change, as the case may be, shall be filed with 
the Water Resources Department. 

* * * * *

(2) The application required under subsection (1) of this section shall
include:

(a) The name of the owner;

(b) The previous use of the water;

(c) A description of the premises upon which the water is used;

(d) A description of the premises upon which it is proposed to use the
water;

(e) The use that is proposed to be made of the water;

(f) The reasons for making the proposed change; and

(g) Evidence that the water has been used over the past five years
according to the terms and conditions of the owner’s water right
certificate or that the water right is not subject to forfeiture under ORS
540.610[.]
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OWRD promogulated rules pertaining to water right transfers in OAR chapter 690, 
division 380.  OAR 690-380-4010 sets out the requirements for OWRD’s review of a transfer 
application.  As pertinent here, OAR 690-380-4010(2) provides: 

The Department’s preliminary determination shall include an assessment 
of whether: 

* * * * *

(c) The proposed transfer would result in enlargement;

(d) The proposed transfer would result in injury[.]

Similarly, OAR 690-380-5000, addressing approval of transfers, states: 

(1) A transfer application shall be approved if the Department determines
that:

(a) The water right affected by the proposed transfer is a water use
subject to transfer as defined in ORS 540.505(4) and OAR 690-380-
0100(14) * * *;

* * * * *

(c) The proposed transfer would not result in enlargement as defined in
OAR 690-380-0100(2);

(d) Except as provided in OAR 690-380-5030,10 the proposed transfer
would not result in injury as defined in 690-380-0100(3)[.]

OAR 690-380-0100 provides some definitions for terms used by OWRD and includes, in 
part: 

(3) “Injury” or “Injury to an existing water right” means a proposed
transfer would result in another, existing water right not receiving
previously available water to which it is legally entitled[.]

Issue B: Injury to Existing Water Rights 

OWRD shall approve a transfer application if the change “can be effected without injury 
to existing water rights.”  ORS 540.530(1)(a).  Oregon waters are subject to a prior appropriation 
system.  The Oregon Court of Appeals explained the system, as follows: 

10 OAR 690-380-5030 allows for the approval of an injurious transfer when the holder of the injured right 
consents to the change. 
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Under Oregon's prior appropriation system, regulating water rights 
depends on the priority date of respective water rights. When there is a 
shortage of water, the senior water right holder is entitled to receive their 
entire share of water before the next most senior water right holder can 
receive their share, and so on. * * *.  This system of water regulation is 
enforced though OWRD's watermasters, who, among other duties, must 
“[r]egulate the distribution of water among the various users of water 
from any natural surface or ground water supply in accordance with the 
users’ existing water rights of record in the Water Resources 
Department.” ORS 540.045(1)(a). 

TPC, LLC v. Oregon Water Resources Department, 308 Or App 177, 194 (2020) (Emphasis in 
original.). 

In the Motion, Applicant sought a favorable ruling on the issue of whether the proposed 
change in POD will injure the instream water rights established in Certificate 59780.  Motion at 
15. Applicant argues that the quantity of water used by Applicant remains restricted by the terms
of Applicant’s existing water rights and that Certificate 59780, as a junior water right in a prior
appropriation system, is not entitled to water until senior water rights are satisfied, relying on
Fort Klamath Critical Habitat Landowners, Inc. v. Woodcock, 334 Or App 509 (2024).  Motion
at 16-17.  Protestant asserts that, because Applicant’s proposed new POD will not be subject to
the BLM restrictions, Applicant will be able to divert more water (both volume and season),
reducing water currently available for Certificate 59780 because of the BLM restrictions.  WW
Response at 14-15.  Protestant distinguishes Woodcock, asserting that the injury in Woodcock
was based on indirect effects and diverted water did not involve a “legal restriction.”  WW
Response at 16-17.

Woodcock involved OWRD’s approval of the intervenors’ request to transfer water rights 
to a new POD further downstream.11  Petitioners had in-stream irrigation water rights upstream 
of applicant’s water rights with a priority date that was the same or junior to intervenors’ water 
rights.  Intervenors’ and petitioners’ water rights were subject to a call for water12 in favor of the 
local tribes’ senior instream water rights.  Petitioners presented evidence that intervenors did not 
use the entire water right because (1) some of the diverted water returned to the streams as return 
flow; and (2) the limitations caused by the tribes’ calls required a reduction or cessation in 
intervenors’ diversion of water.  Petitioners argued that, by moving the POD downstream, 
intervenors would use more of their water rights because the new location would be less 
constrained by the tribes’ calls for water and there would be less flow in the streams because of a 
reduction in return flow from the current POD’s location.  Id. at 511 – 518. 

11 Intervenors sought a temporary transfer under ORS 540.523(2), which includes the same requirement 
as ORS 540.530(1)(a), that OWRD shall grant the request if “the temporary transfer will not injure any 
existing water right.” 

12 At the beginning of the irrigation season, the tribes’ call triggers OWRD to send regulation notices to 
holders of water rights to curtail their rights when the local water levels fall below the level needed to 
satisfy the call.  Woodcock, 334 Or App at 512. 
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Petitioners brought action in circuit court to limit intervenors’ water rights to the historic 
consumptive use.  OWRD and intervenors filed motions for summary judgment.  For purposes of 
the motion, the evidence included that intervenors had not historically used the full legal water 
rights and that a portion of diverted water returned to the streams.  In response to petitioners’ 
claim that interventors’ water rights should be limited to historic consumptive use, the circuit 
court, as stated by the Oregon Court of Appeals, found the following: 

The circuit court disagreed, concluding that an increase in intervenor's 
use to the full “paper value” of the water right did not constitute legally 
cognizable injury. The court explained: 

“An increase in use of water by the holder of water rights, within the 
limits of a valid water right, does not constitute injury to other water 
rights regardless of whether that increase in use occurs in conjunction 
with a transfer.” 

Based on that reasoning, the court granted intervenor’s and the OWRD’s 
motion for summary judgment on petitioners’ claim asserting that the 
transfer would result in “injury.” 

Woodcock, 334 Or App at 523.  Upon review of the record, the Oregon Court of Appeals stated: 

We conclude that the circuit court did not err. Petitioners’ water rights 
are either junior or equal to intervenor’s water right in priority, and a 
transfer makes no change in priority. Thus, petitioners’ alleged 
deprivation of water as a result of intervenor’s use of its full legal water 
right is simply a feature of the prior appropriation system; it is not an 
“injury” that is legally cognizable. We conclude for that reason that the 
circuit court did not err in granting intervenor’s and the OWRD’s motion 
for summary judgment on petitioners’ claim of injury. 

Id. at 524. 

The ALJ does not find any significant distinction between Woodcock and the present 
case.  The decision made by the circuit court and upheld by the Oregon Court of Appeals does 
not depend upon the nature of the water reduction (whether direct by limiting the amount of 
diverted water with the BLM restriction as in the present matter or indirect by a portion of 
diverted water returning to the streams as in Woodcock) or the nature of the reason for the water 
reduction (an agreement with BLM or in response to the tribes’ call).  The legal conclusion 
reached by the Oregon Court of Appeals is clear – a junior or equal water right is not injured 
when a senior or equal water right is utilized to the fullest extent within the terms of the water 
right regardless of any historic lesser use of the water right. 

Certificate 59780 has a priority date of November 3, 1983, making it a junior water right 
to Applicants’ water rights that have priority dates from 1868.  OWRD’s PDs require that the 
final orders include a condition that the quantity of water diverted at the additional POD, 
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together with water diverted at the existing POD, “shall not exceed the quantity of water lawfully 
available at the original [POD].”  PD T-14158 and T-14170 at 6.  Therefore, even if the 
additional POD results in Applicant diverting more water than historically diverted, Applicant’s 
full utilization of the water rights available in Certificates 135393, 96311, and 68553 is not a 
legally cognizable injury to the waters rights of Certificate 59780. 

Protestant’s Protest of OWRD’s PDs T-14158 and T-14170, based on the argument that 
Applicant’s additional POD will injure Certificate 59780’s water rights, is dismissed. 

Issue C: Additional POD as a Change in POD 

The three parties agree that the existence of OWRD’s authority to allow a transfer 
applicant to add a new POD to a water right is dependent upon the interpretation of ORS 
540.510(1)(a), specifically the following portion of the statute: 

[T]he holder of any water use subject to transfer may, upon compliance
with the provisions of ORS 540.520 and 540.530, change the use and
place of use, the point of diversion or the use of the water without losing
priority of the right.

Applicant asserts that ORS 540.510 has limited prerequisites for a proposed change and 
that a denial of the transfer application for an additional POD would be an impermissible 
insertion of language into the statute.  Motion at 18-20.  OWRD agreed with Applicant’s 
position, asserting that the statutes do not restrict the ability to add a POD as a change.  OWRD 
Response at 3.  Protestant argues that the language of the statute restricts the change to a singular 
POD.  Protestant further argues that the Oregon legislature considered the addition of a POD as 
distinct from a change to a POD and, thus, the omission of the option of an additional POD from 
ORS 540.510(1)(a) was deliberate.  WW Response at 17-19. 

When interpreting a statute, the goal is to ascertain the legislature’s intent.  PGE v. 
Bureau of Labor Industries, 317 Or 606, 610 (1993).  “We ascertain the legislature’s intentions 
by examining the text of the statute in its context, along with any relevant legislative history, 
and, if necessary, canons of construction.” State v. Cloutier, 351 Or 68, 75 (2011); 122nd Grp., 
LLC v. Dep’t of Consumer, 280 Or App 209 (2016).  To determine legislative intent for an 
accurate interpretation, it is necessary to consider the analytical approach set forth in PGE v. 
Bureau of Labor and Industries, 317 Or 606 (1993) as modified by State v. Gaines, 346 Or 160 
(2009); see also Tye v. McFetridge, 342 OR 61, 69 (2006) (PGE analysis is same method used to 
analyze administrative rules).  In PGE, the Oregon Supreme Court explained that to determine 
legislative intent, a court begins by examining a statute’s text within its statutory context, giving 
words of common usage their plain, natural, and ordinary meaning.  If the legislative intent is 
unambiguous, the court stops at that first level of analysis but may review any legislative history 
offered by a party.  PGE, 317 Or at 610-11; Gaines, 346 Or at 171-172, 175 (ambiguity not 
necessary to review legislative history and the use of dictionary definitions to discern the plain, 
natural, and ordinary meaning of terms).   
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Here, the plain and ordinary meaning of “change” does not improve the clarity of the 
meaning of the phrase “may * * * change * * * the point of diversion” in OAR 540.510(1)(a). 
Change has a wide variety of definitions, including the following: 

• To make different in some particular but short of conversion into
something else

• To make over to a radically different form, composition, state or
disposition

• To dispose of or give up toward the substituting of something
roughly equivalent

• To replace with another or others of the same kind or class
• To undergo transformation or conversion

Webster’s Third New International Dictionary 373-374 (unabridged ed 2002).  Although some 
definitions would require the replacement an existing POD, other definitions would not require 
replacement but merely a difference or some form of alteration or modification, such as an 
increase (or addition). 

To obtain clarity for the phrase at issue, the ALJ turns to the statutory context of ORS 
540.510(1)(a), in particular, caselaw that explains the purpose of this statute.  Prior to the 
institution of the current statutory framework for oversight of water uses, Oregon law explicitly 
acknowledged that “[a] change in the point of diversion and place of use may be made when it 
can be done without prejudice to the rights of others.”  Russell-Smith v. Water Resources Dept., 
152 Or App 88, 98 (1998) (internal citations omitted).  This concern for the protection of the 
public remains the legislative purpose of ORS 540.501(1)(a) as confirmed by the Oregon 
Supreme Court in Huff v. Bretz, 285 Or 507 (1979), as follows: 

These procedures are “for the protection of the public” (more 
specifically, for the protection of the interests of those who own affected 
or potentially affected water rights) against the evil of unrestrained 
changes in the point of diversion of water. This legislative purpose 
would be frustrated if a party could be required under the terms of an 
agreement to pump from an unauthorized point of diversion thereby 
changing the point of diversion without complying with the procedures 
mandated by ORS 540.510 et seq. and be held in breach of that 
agreement if he did not do so. 

Huff, 285 Or at 518. 

As noted by Applicant, ORS 540.510(1)(a) requires compliance with ORS 540.520 and 
ORS 540.530 for changes made to the use or place of use of the applicable water rights.  ORS 
540.530(1)(a) requires OWRD to examine whether a proposed transfer would injure other water 
rights and approve the transfer if no such injury occurs.13  ORS 540.520 details procedures 

13 Other provisions of ORS 540.530 allow for the approval of a transfer that causes injury if certain 
conditions are met. 
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associated with a transfer application, including requirements to fully identify the water right, 
location, use, the proposed changes, and evidence of prior use.  These requirements require 
OWRD to collect information to prevent the “evil of unrestrained changes” and protect the 
public from injury.  Id.  There is nothing in the statutory scheme that would require the limitation 
of the degree or the number of PODs utilized by a holder of a water right other than to prevent 
injury or confine the holder to the quantity of water delineated by the water right.  Therefore, the 
ALJ finds that ORS 540.510(1)(a) does not prohibit OWRD from allowing a holder of a water 
right to change the mechanism of the diversion of water to include the addition of a new POD 
without requiring the elimination of an existing POD. 

Protestant argued that the legislature’s phrase in ORS 540.510(6) of “may change the
point of diversion or add an additional point of diversion” demonstrates that the legislature 
distinguishes a change of POD from an additional POD and deliberately chose not to include the 
option of an additional point of diversion in ORS 540.510(1)(a).  The ALJ disagrees with 
Protestant’s contention.  The legislature only used the phrase “an additional point of diversion” 
once in ORS chapter 540 and provided no explanation of any distinction.  ORS 540.510(6) 
proceeds to provide the mechanism for a holder of water right to change a POD, including 
providing written notice to OWRD, OWRD’s publishing notice of the application, and OWRD’s 
approval of the change.  Accepting Protestant’s argument, the holder who intends to add a POD 
would not have to follow the mechanism for approval of the additional POD that a holder 
intending a non-additional POD change would have to follow.  Such a conclusion would not be a 
reasonable interpretation.  In sum, the legislature’s use of the phrase “additional point of 
diversion” in ORS 540.510(6) did not indicate that the legislature viewed an additional POD as 
separate from a change in POD. 

Protestant’s Protest of OWRD’s PDs T-14158,14 based on the argument that OWRD does 
not have the statutory authority under ORS 540.510(1)(a) to grant an additional POD for 
Certificates 13593 and 96311, is dismissed. 

Issue G: Storage Right as a Water Use Subject to Transfer 

Applicant’s Certificate 68553 that is the subject of PD T-14170 is a right to store water.  
ORS 540.510(1)(a) allows holders of any water right use “subject to transfer” to change the use, 
place and POD of the water rights.  Protestant claims that a right to store water is not a water use 
subject to transfer, and, therefore, OWRD did not have the authority to grant Applicant’s transfer 
application.  WW Response at 21-22. 

In Bridge Creek Ranch, LLC v. Oregon Water Resources Dept., 329 Or App 568 (2023) 
(Bridge Creek Ranch II), the Oregon Court of Appeals addressed this precise issue regarding the 
same certificate.  OWRD originally denied Applicant’s transfer application for a new POD for 
Certificate 68553, arguing that “the water storage certificate was not a water use subject to 
transfer” and, thus, OWRD did not have the statutory authority to grant or deny Applicant’s 
transfer application (i.e., OWRD made the same argument then that Protestant now makes.).  Id. 

14 The Stipulations Regarding the Statement of Issues provided that Issue C was applicable to PDs T-
14158 and T-14170.  However, in Applicant’s Motion, Applicant only sought a ruling on Issue C for the 
Protest of PD T-14158.  Motion at 18, 20. 
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at 580.  Applicant brought a mandamus action against OWRD, seeking an order to direct OWRD 
to process the application.  Id. at 570.  After a review of water law history and the application of 
statutory interpretation principles, the Oregon Court of Appeals concluded, as follows: 

We conclude that, although, as the court held in Cookinham, with certain 
exceptions not applicable here, the storage of water in and of itself is not 
a “use” of water, when considered in the context of the secondary permit, 
it can represent a water use subject to transfer. When the storage of water 
under Certificate 68553 is considered, as it must be, in the context of the 
use of water under Certificate 68552, we agree with the trial court that 
relator’s Certificate 68553 establishes a “water use subject to transfer” in 
the sense contemplated by ORS 540.510. We therefore conclude that the 
trial court correctly determined that relator’s application for a change in 
POD should be considered by the OWRD. 

Id. at 587. 

Applicant and Protestant agree that the ALJ does not have the authority to overturn the 
Oregon Court of Appeals’ decision in Bridge Creek Ranch II.  Motion at 21; WW Response at 
22 (“WaterWatch also acknowledges that the case is controlling precedent applicable to this 
proceeding.”).15  Because the Oregon Court of Appeals recently concluded that the water storage 
right contained in Certificate 68553 is a water use subject to transfer, the ALJ, as an officer of 
lower rank, is bound by that decision.  See Stranahan v. Fred Meyer, Inc., 331 Or 38 (2000);16 
Farmers Ins. Co. v. Mowry, 350 Or 686, 693-694 (2011) (precedents should be stable and 
reliable); Horton v. Oregon Health and Science University, 359 Or 168, 186 (2016) (identifies 
three category of errors that would justify reconsideration of a prior decision – no analysis, 
clearly incorrect analysis, or cannot be reconciled with other decisions).  Therefore, the Bridge 
Creek Ranch II decision, as the controlling decision, is attached and incorporated into this ruling 
in its entirety. 

Based upon the Bridge Creek Ranch II decision, Applicant, as a matter of law, is entitled 
to a favorable ruling on Issue G.  Protestant’s Protest of OWRD’s PD T-14170, based on the 
argument that the applicable water right is not subject to transfer, is dismissed. 

15 Although Protestant filed an amicus brief in Bridge Creek Ranch II, it was not a party to that case and 
could not appeal the decision.  Bridge Creek Ranch II, 329 Or App at 569.  In the WW Response, 
Protestant notes that it may seek to modify or reverse that ruling upon a potential appeal of this matter. 
WW Response at 22. 

16 In Stranahan, the Oregon Supreme Court stated, as follows: 

A deliberate or solemn decision of a court or judge, made after argument of a question of law 
fairly arising in a case, and necessary to its determination, is an authority, or binding precedent, in 
the same court or in other courts of equal or lower rank, in subsequent cases, where ‘the very 
point’ is again in controversy. 

Id. at 54 (internal citation omitted.). 
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RULING 

Applicant’s Motion for Summary Determination is GRANTED, in part, and DENIED, 
in part.  Applicant’s Motion for Summary Determination is granted as to the following issues: 

Issue B is DISMISSED regarding any claim of injury to Certificate 59780.  Because the 
Stipulations Regarding the Statement of Issues did not confine the issue of injury just to 
Certificate 59780, Issue B will proceed to hearing regarding injury claims to other water rights, 
as provided by the Stipulations Regarding the Statement of Issues. 

Issue C is DISMISSED regarding the Protest filed against PD T-14158.  Because the 
Motion only sought a favorable ruling regarding the claim involving PD T-14158, Issue C will 
proceed to hearing regarding the Protest filed against PD T-14170, as provided by the 
Stipulations Regarding the Statement of Issues. 

Issue G is DISMISSED from this transfer application proceeding. 

Applicant’s Motion for Summary Determination is denied as to Issue A. 

/s/Samantha A. Fair 
Senior Administrative Law Judge 
Office of Administrative Hearings 
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Denise Fjordbeck, Assistant Attorney General, 
Salem, argued the cause and filed the brief for 
appellants. Also on the briefs were Ellen 
Rosenblum, Attorney General, and Benjamin 
Gutman, Solicitor General.

Sara Kobak, Portland, argued the cause and filed 
the brief for respondent. Also on the brief were 
Elizabeth E. Howard, and Schwabe Williamson & 
Wyatt PC.

Steven L. Shropshire and Jordan Ramis PC, Lake 
Oswego, filed brief amicus curiae for Oregon 
Farm Bureau Federation and Oregon Association 
of Nurseries.

Olivier Jamin and Davis Wright Tremaine LLP, 
Portland, filed the brief amicus curiae for Oregon 
Water Utility Counsel, League of Oregon Cities, 
and Special Districts Association of Oregon.

Andrew R. Missel and Brian Posewitz filed the 
brief amicus curiae for WaterWatch of Oregon.

Before Tookey, Presiding Judge, and Egan, Judge, 
and Kistler, Senior Judge.

TOOKEY, P. J.

[541 P.3d 922]

The Oregon Water Resources Department (the 
OWRD) and its director (defendants) appeal from 
a judgment in this mandamus action under ORS 
34.105 to 34.250 directing the OWRD to consider 
an application by relator Bridge Creek Ranch, 
LLC (relator) for a change in the "point of 
diversion" (POD) of water from a creek that 
serves as a source of water for relator's reservoir.1 
We have jurisdiction of the appeal pursuant to 
ORS 34.240.2 We affirm the trial court's judgment 
directing the OWRD to consider relator's 
application for a change in the POD, although 
based on slightly different reasoning from that of 
the trial court.

The parties have stipulated to the relevant factual 
background: Relator owns the Painted Hills 
Reservoir, an "off-channel" reservoir,3 and 
agricultural lands in Wheeler County, Oregon, 
irrigated with water stored in the reservoir. The 
water is diverted to fill the reservoir from Bear 
Creek and Bridge Creek on Bureau of Land 
Management (BLM) land.

Relator's right to store water is pursuant to two 
water storage right certificates granting relator 
the right "to store and use" the authorized 
volumes of water as irrigation storage water, 
Certificate 68551 and Certificate 68553. The 
certificates state that they are restricted to that 
"beneficial use" at the reservoir location.4 Relator 
also holds Certificate 68552, a secondary water 
certificate granting it the right to divert and apply 
water both from the reservoir 

and from Bear Creek to irrigate specific lands 
described as authorized places of use in the 
secondary certificate.

In 2016, relator began working with the OWRD 
and the BLM to improve the reservoir and to store 
an additional 500 acre-feet of water for the 
purpose of supporting fish life. Relator received 
grants and obtained new reservoir permits and 
also obtained a separate secondary permit to 
release that amount of stored water for that 
purpose.
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Through negotiations, relator and the BLM 
agreed that relator could have a temporary 
nonrenewable right-of-way over federal land, 
which expires in December 2024, to move the 
existing Bridge Creek POD from its current place-
ment on federal land to a new downstream 
location on relator's own property.

In December 2021, relator submitted a 
permanent water transfer application to the 
OWRD under ORS 540.510 to change the Bridge 
Creek POD for its storage water right under 
Certificate 68553 and its permitted storage water 
right. The OWRD accepted and processed the 
POD transfer application for the permitted 
storage right under ORS 537.211(4) (addressing 
change of the point of diversion by holder of a 
water right permit) but declined to process the 
POD transfer application for the certificated 
storage water right under Certificate 68553 
without a loss of the priority of the water right, 
stating that, under ORS 540.510(1), the OWRD 
does not have the "authority to make POD 
changes to R-rights for storage" established by 
water certificates.

Relator filed the instant petition for a peremptory 
or alternative writ, seeking to compel 

[541 P.3d 923]

the OWRD to consider its application for a change 
in the POD. Relator also sought a declaration 
clarifying the OWRD's authority under ORS 
540.510(1)(a) to allow changes in a POD and 
place of use in a certificated water storage right 
under Certificate 68553 without loss of the 
existing priority of the right. On the parties’ cross-
motions for summary judgment, the trial court 
granted relator's motion, denied defendants’ 
motion, and issued the peremptory writ. In 
granting relator's motion for summary judgment 
and denying defendants’ motion, the trial court 
agreed with relator's construction of the statutes:

"The court finds that storage of 
water for different purposes 
qualifies as ‘water use.’ As such, the 
right to store water under a water 

certificate is a right to ‘water use 
established by *** a water 
certificate’ under ORS 
540.505(4)(b). The court also finds 
that OWRD has the authority to 
allow transfers of point of diversion 
and point of use for certificated 
storage water rights under ORS 
540.530."

The peremptory writ of mandamus ordered the 
OWRD to begin processing relator's application 
for a transfer of the POD on Certificate 68553 
within seven days of receiving a new and 
complete application. The OWRD has tendered a 
certificate showing compliance with the writ, in 
that it has begun to process relator's application.

Defendants appeal.5 On appeal, defendants do not 
ask us to stay the peremptory writ; they state that 
the OWRD will process relator's application in the 
ordinary course of business. The parties agree, 
however, that this matter is not moot, because, 
although the trial court's judgment determined 
that the OWRD had authority to process relator's 
application, it did not direct that the application 
be granted. Should the OWRD issue an order 
denying the application, it is anticipated that 
relator will request a contested case hearing. 
Should the OWRD issue an order granting the 
application, it is anticipated that parties not 
currently involved in this litigation will file 
protests and request a contested case hearing, 
placing the OWRD's authority to allow a transfer 
of the POD for a certificated storage right directly 
at issue. We agree with the parties that, for the 
reasons cited, the matter is not moot, and we 
therefore undertake a review of the petition.

In reviewing the trial court's judgment, we 
consider first the standard for issuance of a writ 
of mandamus under ORS 34.110. A writ of 
mandamus may issue to an agency "to compel the 
performance of an act which the law specially 
enjoins." ORS 34.110. The legal right to compel 
the performance of the legal duty "must be plain 
and complete." 
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State ex rel. Engweiler v. Felton , 350 Or. 592, 
628, 260 P.3d 448 (2011) (quoting Florey v. 
Coleman , 114 Or. 1, 2, 234 P. 286 (1925) ). See 
also United States of America v. Cohn , 201 Or. 
680, 684, 272 P.2d 982 (1954) ("[N]o petitioner is 
entitled to the remedy of mandamus unless he has 
a clear legal right to the performance of the 
particular duty sought to be enforced and unless 
there is a plain legal duty on the part of the 
defendant to perform the act."). Where, as here, 
the trial court's judgment as to the OWRD's 
authority depends on the construction of statutes, 
we review the judgment for errors of law. See 
State ex rel. Schrodt v. Jackson County , 262 Or 
App 437, 443, 324 P.3d 615 (2014) (reviewing for 
legal error trial court determination that 
mandamus procedure was applicable).

The parties agree that the mandamus petition 
presented only a question of the statutory 
construction of the water appropriation and water 
right transfer statutes, ORS chapter 537; ORS 
540.505 to 540.530, and whether those statutes 
authorized the OWRD to consider an application 
to allow the holder of a certificated water storage 
right to make POD changes. The position of the 
OWRD is that, under ORS 540.510 and other 
relevant statutes, the OWRD is empowered to 
entertain an application to transfer the POD for a 
water right only from an applicant who holds a 
"water use subject to transfer," and that relator 
does not hold such a water use. In the 

[541 P.3d 924]

view of the OWRD, as defined in ORS 540.505,6 
and based on statutory context, a certificated 
water storage right is not a "water use subject to 
transfer." The OWRD postulates that a certificate 
for the storage of water allows only appropriation 
and impoundment of water for a subsequent use 
and is not in and of itself a "beneficial use" or a 
water right that is established by a "water use."

In relator's view, the trial court correctly 
concluded that the storage of water pursuant to 
Certificate 68553 is, in and of itself, a water use 
that is subject to transfer, because the issuance of 
the certificate depends on a showing of beneficial 

use. Further, relator notes that the particular 
certificate that it holds states that the water 
storage is a beneficial use.

We address the statutory construction issue 
raised on appeal pursuant to the methodology set 
forth in State v. Gaines , 346 Or. 160, 171, 206 
P.3d 1042 (2009), and PGE v. Bureau of Labor
and Industries , 317 Or. 606, 610, 859 P.2d 1143
(1993), beginning with the texts of the relevant
statutes.

"All water within the state from all sources of 
water supply belongs to the public." ORS 537.110. 
ORS 537.120 provides:

"Subject to existing rights, and 
except as otherwise provided in ORS 
chapter 538, all waters within the 
state may be appropriated for 
beneficial use, as provided in the 
Water Rights Act and not otherwise; 
but nothing contained in the Water 
Rights Act shall be so construed as 
to take away or impair the vested 
right of any person to any water or 
to the use of any water."

"Beneficial use" is "the basis, the measure and the 
limit of all rights to use of water in this state." 
ORS 540.610(1) ; Alexander v. Central Ore. Irrig. 
Dist. , 19 Or App 452, 457, 528 P.2d 582 (1974) 
("[A]ctual application of water to a beneficial use 
is the basis for recognized rights" under Oregon's 
water law.); see ORS 537.120 (water may be 
appropriated for a beneficial use and not 
otherwise); ORS 537.250(3) ("Rights to the use of 
water acquired under the provisions of the Water 
Rights Act, as set forth in a certificate issued 
under this section, shall continue in the owner 
thereof so long as the water shall be applied to a 
beneficial use under and in accordance with the 
terms of the certificate."). See also OAR 690-300-
0010(5) (defining "beneficial use" as "the 
reasonably efficient use of water without waste for 
a purpose consistent with the laws, rules and the 
best interests of the people of the state").
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The acquisition of a water right in Oregon occurs 
in two phases. In the first phase, a person must 
seek a permit for a water right. By application for 
a permit, the person applies for authorization to 
develop the source and begin making beneficial 
use of water. ORS 537.130 provides:

"[A]ny person intending to acquire 
the right to the beneficial use of any 
of the surface waters of this state 
shall, before beginning construction, 
enlargement or extension of any 
ditch, canal or other distributing or 
controlling works, 

or performing any work in 
connection with the construction, or 
proposed appropriation, make an 
application to the Water Resources 
Department for a permit to make 
the appropriation."

An application for a permit to appropriate water 
for a beneficial use is made pursuant to ORS 
537.140 :

"(1)(a) Each application for a permit 
to appropriate water shall be made 
to the Water Resources Department 
on a form prescribed by the 
department and shall set forth:

"* * * * *

"(C) The nature and amount of the 
proposed use;

"* * * * *

"(d) If for construction of a 
reservoir, the application shall give 
the height of dam, the capacity of 
the reservoir, and the uses to be 
made of the impounded waters."

If the OWRD determines that the water is 
available for the requested beneficial use, the 

[541 P.3d 925]

OWRD may issue a permit. The permit begins the 
time during which the applicant must "perfect" 
the water right, i.e. , must develop the beneficial 
use authorized by the permit so as to acquire a 
certificate. A permit may be amended to change 
the conditions of the permit or the point of 
diversion. ORS 537.211(4), (5). A water right that 
is permitted is treated under the statutes as 
personal property and is subject to cancellation if 
not properly developed or used. ORS 537.260.

In the second phase, the permittee applies for a 
water right certificate to appropriate water, which 
is issued only after the beneficial use identified in 
the permit is fully developed. A certificate to 
appropriate water may be acquired and 
maintained only by "perfecting" and continuing 
an appropriation of water for beneficial use. ORS 
537.250 provides:

"(1) After the Water Resources 
Department has received a request 
for issuance of a water right 
certificate accompanied by the 
survey required under ORS 537.230 
that shows, to the satisfaction of the 
department, that an appropriation 
has been perfected in accordance 
with the provisions of the Water 
Rights Act, except as provided in 
subsection (4) of this section, the 
department shall issue 

to the applicant a certificate of the 
same character as that described in 
ORS 539.140. The certificate shall 
be recorded and transmitted to the 
applicant as provided in that 
section.

"* * * * *

"(3) Rights to the use of water 
acquired under the provisions of the 
Water Rights Act, as set forth in a 
certificate issued under this section, 
shall continue in the owner thereof 
so long as the water shall be applied 
to a beneficial use under and in 
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accordance with the terms of the 
certificate, subject only to loss:

"(a) By nonuse as specified and 
provided in ORS 540.610 ; or

"(b) As provided in ORS 537.297."

A certificated water right is "vested," meaning 
that it is treated as an interest in real property. 
Green v. Wheeler , 254 Or. 424, 430, 458 P.2d 
938 (1969), cert. den. , 397 U.S. 990, 90 S.Ct. 
1123, 25 L.Ed.2d 397 (1970) (explaining that the 
appropriative right vests with the issuance of 
certificate). A certificated water right can only be 
lost upon a showing of one of the circumstances 
described in ORS 537.250(3)(a) or (b).

The acquisition of the right to store water is 
subject to the same provisions as any other water 
right. See 46 Op Atty Gen 290, 292-93 (1989) 
("Since 1909, rights to appropriate water for 
storage have been acquired under the same 
scheme as any other water right."). ORS 537.4007 
separately 

addresses applications for reservoir permits, 
which are also subject to the same provisions that 
govern 

[541 P.3d 926]

other water right permit applications. An 
applicant for a permit to store water obtains a 
"primary water right," which is defined as "the 
water right designated by the Water Resources 
Commission as the principal water supply for the 
authorized use, or if no designation has been 
made, the water right designated by the applicant 
as the principal water supply for the authorized 
use." ORS 540.505(2). A secondary permit must 
then be sought for use of the water from the 
reservoir. ORS 537.400.8 The final certificate of 
appropriation issues only after the beneficial use 
has been completed and perfected under the 
secondary permit.

Thus, as OWRD states in its briefing to us,

"[t]he primary water right to store 
water is *** inextricably linked to 
the secondary permit to put the 
water to beneficial use, with the 
reservoir right supplying the supply 
of water to be put to beneficial use 
under the secondary permit. This is 
different from most permits to 
appropriate water, which do not 
require a secondary permit to allow 
beneficial use.

"The permit allows the person 
intending to store water to construct 
the necessary works but is not itself 
a perfected water right. A water 
right is perfected when the water is 
put to beneficial use, such as 
irrigation, as evidenced by a ‘final 
proof survey.’ OWRD then issues a 
water right certificate. ORS 
537.250."

Here, the water is to be diverted from storage in 
the reservoir for irrigation use. Thus, ORS 
537.400(1) requires a secondary permit for use of 
the water. The secondary permit is also a 
prerequisite to the issuance of a certificate for the 
reservoir:

"All applications for reservoir 
permits shall be subject to the 
provisions of ORS 537.130, 537.140, 
537.142 and 537.145 to 537.240, 
except that an enumeration of any 
lands proposed to be irrigated under 
the Water Rights Act shall not be 
required in the primary permit. But 
the party proposing to apply to a 
beneficial use the water stored in 
any such reservoir shall file an 
application for permit, to be known 
as the secondary permit, in 
compliance with the provisions of 
ORS 537.130, 537.140, 537.142 and 
537.145 to 537.240. The application 
shall refer to the reservoir for a 
supply of water and shall show by 
documentary evidence that an 
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agreement has been entered into 
with the owners of the reservoir for 
a sufficient interest in the reservoir 
to impound enough water for the 
purposes set forth in the 
application, that the applicant has 
provided notice of the application 
to the operator of the reservoir and, 
if applicable, that an agreement has 
been entered into with the entity 
delivering the stored water. When 
beneficial use has been completed 
and perfected under the secondary 
permit, the Water Resources 
Department shall take the proof of 
the water user under the permit. 
The final certificate of appropriation 
shall refer to both the ditch 
described in the secondary permit 
and the reservoir described in the 
primary permit."

(Emphases added.) Relator's predecessor 
happens to have been the applicant for the 
secondary permit. The OWRD issued to relator's 
predecessor reservoir permit R-9896, authorizing 
"the construction of Mitchell Ranch Reservoir 
Enlargement and storage of water from Bear 
Creek and Bridge Creek," to be appropriated 
under a permit with a priority date of October 17, 
1983, which is not at issue in this case. The 
OWRD subsequently issued two certificates 

to relator's predecessor for the storage of the 
water, confirming "the right to store the waters" 
of Bridge Creek and Bear Creek, recorded as 
Certificates numbered 68551 and 68553. The 
OWRD also issued a separate certificate to 
relator's predecessor confirming the right to 

[541 P.3d 927]

use the water for irrigation, recorded as 
Certificate number 68552.

Thus, three certificates were issued to relator's 
predecessor for the reservoir—two for water 
storage under the primary permit and one for use 
of the stored water under the secondary permit.

To change any element of a certificate, such as a 
POD or type of use, the certificate holder must 
apply to the OWRD under ORS 540.510(1). That 
statute provides that "the holder of a water use 
subject to transfer may, upon compliance with 
the provisions of ORS 540.520 and 540.530, 
change the use and place of use, the point of 
diversion or the use of the water without losing 
priority of the right." ORS 540.510(1)(a) 
(emphasis added); see ORS 540.520 ; OAR 690-
380-3000 (Oct 6, 2006) (describing application
requirements).9 An application submitted under
ORS 540.510 "shall be approved if [the OWRD]
determines," among other things, that "[t]he
water right affected by the proposed transfer is a
water use subject to transfer as defined in ORS
540.505(4) and OAR 690-380-0100(14)." OAR
690-380-5000(1) (Oct 6, 2006);10 see id.
(describing conditions for approval); ORS
540.530 (same).

Here, as noted, relator submitted an application 
to transfer the POD for Certificate 68553, which 
the OWRD had issued to relator's predecessor for 
storage at the reservoir. And as noted, here, in 
response to relator's application to change a POD 
under ORS 540.510, the OWRD returned the 
application without processing it, stating, "The 
Department does not have the authority to make 
POD changes to R-rights for storage." The 
rationale provided by the OWRD was that the 
water storage certificate was not a water use 
subject to transfer.

The peremptory writ issued by the trial court 
directs the OWRD to process relator's application. 
The nub of the dispute on appeal turns on 
whether relator has the right to request (and 
OWRD has authority to process) a change in the 
POD for Certificate 68553 under ORS 540.510(1), 
which defines the process for seeking to change a 
water right certificate without losing priority of 
the right.11 ORS 540.510(1) (a) provides in 
relevant part:

"(a) Except as provided in 
subsections (2) to (8) of this section, 
all water used in this state for any 
purpose shall remain appurtenant 
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to the premises upon which it is 
used and no change in use or place 
of use of any water for any purpose 
may be made without compliance 
with the provisions of ORS 540.520 
and 540.530. However, the holder 
of any water use subject to transfer 
may, upon compliance with the 
provisions of ORS 540.520 and 
540.530, change the use and place 
of use, the point of diversion or the 
use of the water without losing 
priority of the right. "

(Emphases added.) The holder of a "water use 
subject to transfer" may change "the use and place 
of use, the point of diversion or the use of the 
water" without a loss of priority. ORS 
540.510(1)(a).

Defendants point further to ORS 540.505(4), 
which defines "water use subject to transfer," as 
used in ORS 540.510(1) :

" ‘Water use subject to transfer’ 
means a water use established by :

"(a) An adjudication under ORS 
chapter 539 as evidenced by a court 
decree;

[541 P.3d 928]

"(b) A water right certificate;

"(c) A water use permit for which a 
request for issuance of a water right 
certificate under ORS 537.250 has 
been received and approved by the 
Water Resources Commission under 
ORS 537.250 ; or

"(d) A transfer application for which 
an order approving the change has 
been issued under ORS 540.530 and 
for which proper proof of 
completion of the change has been 
filed with the Water Resources 
Commission."

(Emphasis added.) Defendants argue that storage 
is not a use of water and that, therefore, taken 
together, the above provisions demonstrate that 
holders of water storage certificates do not, 
without a loss of priority, have the ability to seek 
to transfer the place of use of storage or POD of 
water and, further, that the OWRD does not have 
authority to consider requests for such changes.

Relator responds that, as set forth in ORS 
540.505(4) (b), it holds a water use subject to 
transfer, because Certificate 68553 is a water right 
certificate. Defendants reply that although 
Certificate 68553 is a water right certificate, it 
does not constitute a water use subject to transfer, 
because, under ORS 540.505(4), a "water use" is a 
reference to an actual beneficial use of the water, 
and storage, with limited exceptions, does not 
constitute a beneficial use. See ORS 540.610(1) 
(all water rights in Oregon are based on beneficial 
use of water); Teel Irrigation Dist. v. Water 
Resources Dept. , 323 Or. 663, 667, 919 P.2d 1172 
(1996) ("The water right is perfected when the 
water actually is put fully to a beneficial use.").12

The question whether water storage is, in and of 
itself, a "use" of water was addressed many years 
ago by the Supreme Court in Cookinham v. Lewis 
, 58 Or. 484, 491-92, 114 P. 88, reh'g denied , 58 
Or. 484, 495, 115 P. 342 (1911). There, the court 
had before it a decision by the Oregon "Board of 
Control" rejecting an application for a reservoir 
permit for the purpose of reclamation of public 
desert land. In considering the statutory 
predecessor of ORS 537.400 in Oregon's Water 
Code, the court stated that the type of use that 
supports the issuance of a permit for water 
storage is not a "use of water." The court 
explained the distinction between a permit for 
storage and one for the use of the stored water:

"The primary reservoir permit, 
provided for by [the Oregon Water 
Code, Or Laws 1909 Section 58)], 
contemplates a storage of the water 
in some locality where it can be 
utilized for irrigation. The 
secondary permit contemplates that 
users of the water shall acquire a 
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permanent ownership by agreement 
with the owner for a specified 
quantity of the stored water for the 
needs of and use upon his land, and 
when reclamation is contemplated 
the water becomes appurtenant to 
his land. The Water Code makes a 
distinction between a permit for 
diversion of water and one to 
construct a reservoir and store 
surplus water. The latter does not 
include the right to divert 

[541 P.3d 929]

and use such stored water, which 
must be the subject of the secondary 
permit. "

58 Or. at 491-92, 114 P. 88 (emphasis added). A 
permit for storage, in and of itself , the court held, 
does not constitute or include the right to use 
stored water; it is the secondary permit that 
applies the water to beneficial use. Id. at 492, 114 
P. 88 ; see also

Nevada Ditch Co. v. Bennett , 30 Or. 59, 89, 45 P. 
472 (1896) ("An appropriation proper is not made 
until there has been an actual application of the 
water claimed, to some beneficial purpose, or 
some useful industry. All rights acquired prior to 
this time, at whatsoever step in the process, 
amount simply to a claim of an appropriation[.]"); 
25 Op Atty Gen 206 (1951) ("Storage in and of 
itself is not a use. Storage must be for a future 
purpose.").

Relying on Cookinham , defendants contend that, 
although there may be reservoir permits and 
certificates that establish both a right to store and 
to use water, see ORS 537.400(2) (describing 
storage that does not "contemplate future 
diversion of the stored water"), as a general rule, a 
certificate for water storage does not itself 
constitute "water use," as that term is used in ORS 
540.510. Because, in defendants’ view, storage is 
not a "use," nor is it, in defendants’ view, a 
"beneficial use;" thus, in defendant's view, it 
cannot be subject to a right to transfer.

We agree with defendants that a use subject to 
transfer must be a beneficial use and that, with 
limited exceptions, a beneficial use of stored 
water is established not through the primary 
permit for storage but through the secondary 
permit.

We nonetheless conclude that relator's Certificate 
68553 represents a water use subject to transfer 
under ORS 540.510. That is because whether 
Certificate 68553 represents a water use subject 
to transfer must be viewed in the context of 
Certificate 68552, which, as required by ORS 
540.400(1), was a prerequisite to the issuance of 
Certificate 68553 and which authorizes the use of 
water. As provided in ORS 537.400, a certificate 
for storage is issued only when beneficial use has 
been completed and perfected under the 
secondary permit. And, as OWRD acknowledges, 
the two are "inextricably linked." "The final 
certificate of appropriation shall refer to both the 
ditch described in the secondary permit and the 
reservoir described in the primary permit." ORS 
537.400. The holder of the storage certificate and 
the holder of the certificate for use of the water 
together create the appropriation and the 
beneficial use. See also Nevada Ditch Co. , 30 Or. 
at 98, 45 P. 472 (addressing the relationship 
between 

the appropriator of water and the persons who 
put the water to beneficial use and observing, "in 
whatever capacity the parties to the appropriation 
may be considered," both were necessary to 
appropriate the water). In Fort Vannoy 
Irrigation v. Water Resources Comm. , 345 Or. 
56, 78, 188 P.3d 277 (2008), the court said that 
the "terms and conditions" of the certificate will 
dictate the use of the water. The use permitted by 
Certificate 68553 can only be determined with 
reference to Certificate 68552, which, conversely, 
depends on Certificate 68553. Together, the two 
certificates refer to a beneficial use of the water 
and, hence, to a water use subject to transfer.

Defendants note that ORS 540.510(1)(b) provides 
that the holder of a water right certificate 
authorizing storage may change "the type of use" 
identified in the certificate without losing priority:
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"A holder of a water right 
certificate that authorizes the 
storage of water may change the 
type of use identified in the water 
right certificate, as described in 
subsection (1)(a) of this section, 
without losing priority of the right."

(Emphases added.) Defendants contend that ORS 
540.510(1)(b) demonstrates a legislative intention 
to limit the change that can be made by the holder 
of a water right certificate for storage to "type of 
use," excluding the other types of changes listed 
in ORS 540.510(1)(a), including the POD. In 
defendants’ view, understanding a "water use 
subject to transfer" to be capable of including a 
water right for storage would render ORS 
540.510(1)(b) superfluous, because the change in 
"type of use" that it explicitly allows would 
already be encompassed within ORS 
540.510(1)(a).

Although the OWRD's construction is a plausible 
one, we reject it for several reasons. 

[541 P.3d 930]

First, ORS 540.510(1)(b) does not state that the 
holder of a water storage certificate may change 
only the type of use. Additionally, a change to the 
"type of use" permitted by ORS 540.510(1)(b), is 
not explicitly among the changes listed in ORS 
540.510(1)(a). Thus, textually, it is possible to 
understand ORS 540.510(1)(b) to supplement the 
changes permitted in ORS 540.510(1)(a) rather 
than to limit the rights of a holder of a water 
storage certificate, as defendants contend. Under 
that construction, 

ORS 540.510(1)(b) is not duplicative of ORS 
540.510(1)(a) or superfluous.

But beyond the text, the legislative history of ORS 
540.510(1)(b) leads us to conclude that ORS 
540.510(1)(b) does not have strong bearing on the 
legislature's intention with respect to ORS 
540.510(1)(a). The Supreme Court discussed the 
history of ORS 540.510 in Fort Vannoy Irrigation 
, 345 Or. at 74-78, 188 P.3d 277. The court 

explained that a provision for the change of the 
use, place of use, and point of diversion has been 
a part of the Water Code since 1927. Id. at 75, 188 
P.3d 277. The court explained that, in 1991, the
statute was amended to make the right of transfer
available only to the "owner of any certificated
water right." Id. (citing Or. Laws 1991, ch. 957, §
7(1)) (emphasis added). Then, in 1995, the
legislature amended ORS 540.510(1)(a) by
deleting the phrase "owner of any certificated
water right" and substituting the phrase "holder
of any water use subject to transfer." Fort Vannoy
Irrigation , 345 Or. at 75, 188 P.3d 277 ; Or. Laws
1995, ch. 274, § 2. The legislature also enacted a
four-part definition of the phrase "water use
subject to transfer," codified at ORS 540.505. Fort
Vannoy Irrigation , 345 Or. at 76, 188 P.3d 277 ;
Or. Laws 1995, ch. 274, § 1. The parties agree that
the amendments were intended to expand the
availability of changes beyond only the owner of a
certificated water right, and that water storage
certificates were not expressly addressed. See Fort
Vannoy Irrigation. , 345 Or. at 75-77, 188 P.3d
277 ("[T]he legislature abandoned the exclusive
focus on certificated water rights in the 1991
version of ORS 540.510(1) by deleting the phrase
‘owner of any certificated water right,’
substituting the phrase ‘holder of any water use
subject to transfer,’ and enacting a four-part
definition of the phrase ‘water use subject to
transfer’ that extended beyond certificated water
rights." The effect of the amendments was to
extend the transfer provision to "inchoate water
rights"—water rights that are not yet "vested,"
because a certificate has not yet been issued.).

The 1995 amendments made no specific mention 
of water storage rights or certificates. But the 
amendments led the OWRD to reevaluate the 
extent to which water storage certificates could be 
changed without a loss in priority. In 2018, the 
Oregon Department of Justice (DOJ) advised 

the OWRD that the storage of water is not a "use 
subject to transfer," as defined in ORS 
540.505(4)(b), because it is not a "use" of water. 
Thus, the DOJ advised the OWRD that water 
storage is not a use that is eligible to be changed 
without a loss of priority under ORS 540.510(1), 
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and that the holder of a water storage certificate 
could not make changes without a loss of priority.

Then, in 2021, the Legislative Assembly enacted 
ORS 540.510(1)(b), directly in response to DOJ's 
opinion and OWRD's change in policy, to make 
explicit the right of a water storage certificate 
holder to change the "type of use," the most 
commonly requested change. Or. Laws 2021, ch. 
633, § 1. Defendants contend that that 
amendment supports their conclusion that a 
water storage certificate holder can change only 
the type of use without a loss of priority.

Of course, we recognize that various subsections 
of a statute should be construed together. See 
Wetherell v. Douglas County , 342 Or. 666, 678, 
160 P.3d 614 (2007) (explaining that the court 
should not look at one subsection of a statute in a 
vacuum but should construe "each part together 
with the other parts in an attempt to produce a 
harmonious whole"). But, as the Supreme Court 
has said, with the exception of statutory 
amendments that materially change the text of an 
earlier statute, either explicitly or by implication, 
State v. Ofodrinwa , 353 Or. 507, 529-30, 300 
P.3d 154 (2013), a later legislature's
understanding of the meaning of a previously
enacted statute does not have bearing on what
that earlier statute means.

[541 P.3d 931]

See DeFazio v. WPPSS , 296 Or. 550, 561, 679 
P.2d 1316 (1984) (explaining that "[t] he views
legislators have of existing law may shed light on
a new enactment, but it is of no weight in
interpreting a law enacted by their
predecessors"). The legislature did not amend
subsection (1)(a) when it enacted subsection
(1)(b) in 2021, and there is no necessary
implication or indication in the legislative history
that the intention in the adoption of subsection
(1)(b) was to alter the meaning of subsection
(1)(a). We conclude that the enactment of
subsection (1)(b) cannot be viewed as expressing
an intention to modify subsection (1)(a). Thus, the
legislature's view that, in light of the DOJ's 2018

construction of ORS 540.510(1)(a), it was 
necessary to 

enact ORS 540.510(1)(b) to explicitly authorize 
changes in the type of use of a water reservoir 
certificate does not weigh in our construction of 
ORS 540.510(1)(a).

We conclude that, although, as the court held in 
Cookinham , with certain exceptions not 
applicable here, the storage of water in and of 
itself is not a "use" of water, when considered in 
the context of the secondary permit, it can 
represent a water use subject to transfer. When 
the storage of water under Certificate 68553 is 
considered, as it must be, in the context of the use 
of water under Certificate 68552, we agree with 
the trial court that relator's Certificate 68553 
establishes a "water use subject to transfer" in the 
sense contemplated by ORS 540.510. We 
therefore conclude that the trial court correctly 
determined that relator's application for a change 
in POD should be considered by the OWRD.

Affirmed.

--------

Notes:

1 See OAR 690-385-0100(11) (Jan 2007) (defining 
"point of diversion" as "the place at which surface 
water is diverted from a surface water source as 
specified in the water right").

2 ORS 34.240 provides:

"From the judgment of the circuit 
court or Oregon Tax Court, or judge 
thereof, refusing to allow a 
mandamus, or directing a 
peremptory mandamus, an appeal 
may be taken in like manner and 
with like effect as in an action."

3 An "off-channel" reservoir is one that exists 
"outside a natural waterway," unlike an "on-
channel" reservoir created by a dam or other 
impoundment within the waterway. OAR 690-
300-0010(31) (Feb 2012).
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4 The certificates state that "[t]he right to store 
and use the water for the above purpose is 
restricted to beneficial use at the place of use 
described" as the reservoir location.

5 WaterWatch of Oregon has filed an amicus brief 
is support of defendants’ appeal. The Oregon 
Water Utility Council, the League of Oregon 
Cities, the Special Districts Association, the 
Oregon Farm Bureau Federation, and the Oregon 
Association of Nurseries have filed amicus briefs 
in support of relator's response.

6 ORS 540.505(4)(b) defines "water use subject to 
transfer" as a "water use established by *** [a] 
water right certificate."

7 ORS 537.400 provides, in relevant part:

"(1) All applications for reservoir 
permits shall be subject to the 
provisions of ORS 537.130, 537.140, 
537.142 and 537.145 to 537.240, 
except that an enumeration of any 
lands proposed to be irrigated under 
the Water Rights Act shall not be 
required in the primary permit. But 
the party proposing to apply to a 
beneficial use the water stored in 
any such reservoir shall file an 
application for permit, to be known 
as the secondary permit, in 
compliance with the provisions of 
ORS 537.130, 537.140, 537.142 and 
537.145 to 537.240. The application 
[for the secondary permit] shall 
refer to the reservoir for a supply of 
water and shall show by 
documentary evidence that an 
agreement has been entered into 
with the owners of the reservoir for 
a sufficient interest in the reservoir 
to impound enough water for the 
purposes set forth in the 
application, that the applicant has 
provided notice of the application to 
the operator of the reservoir and, if 
applicable, that an agreement has 
been entered into with the entity 
delivering the stored water. When 

beneficial use has been completed 
and perfected under the secondary 
permit, the Water Resources 
Department shall take the proof of 
the water user under the permit. 
The final certificate of appropriation 
shall refer to both the ditch 
described in the secondary permit 
and the reservoir described in the 
primary permit.

"(2) Whenever application is made 
for permit to store water in a 
reservoir or pond for any beneficial 
use which does not contemplate 
future diversion of the stored water 
except by livestock drinking from 
stock water ponds, the extent of 
utilization thereof may be included 
in the reservoir permit and no 
secondary permit shall be required. 
However, in cases where water from 
a stream is required to maintain a 
reservoir or pond by replacing 
evaporation and seepage losses, or 
is required to maintain suitable 
fresh water conditions for the 
proposed use and to prevent 
stagnation, the applicant for permit 
to store water in such reservoir or 
pond shall also file an application 
for permit to appropriate the waters 
of the stream."

8 There are two circumstances in which a 
secondary permit is not required: If the permit is 
sought "to store water in a reservoir or pond for 
any beneficial use which does not contemplate 
future diversion of the stored water," such as for 
use as a scenic attraction, only a storage water 
permit is necessary. ORS 537.400(2). 
Additionally, small reservoirs established before 
January 1, 1995, are presumed to constitute a 
"beneficial use." ORS 537.405(1) ("Reservoirs in 
existence on or before January 1, 1995, that store 
less than 9.2 acre feet of water or with a dam or 
impoundment structure less than 10 feet in 
height, are found to be a beneficial use of the 
water resources of this state."). But apart from 
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those exceptions, the diversion of water from 
storage must be pursuant to a separate 
application and permit known as a "secondary 
permit."

9 We refer to the rules that were in effect when the 
application was filed.

10 OAR 690-380-5000 (Oct 6, 2006) provides:

"(1) A transfer application shall be 
approved if the Department 
determines that:

"(a) The water right affected by the 
proposed transfer is a water use 
subject to transfer as defined in ORS 
540.505(4) and OAR 690-380-
0100(14) and, for a right described 
under 690-380-0100(14)(d), the 
proof of completion has been 
approved under 690-380-6040;

"(b) The portion of the water right 
to be transferred is not cancelled 
pursuant to ORS 540.610 ;

"(c) The proposed transfer would 
not result in enlargement as defined 
in OAR 690-380-0100(2) ;

"(d) Except as provided in OAR 
690-380-5030, the proposed 
transfer would not result in injury as 
defined in 690-380-0100(3); and

"(e) Any other requirements for 
water right transfers are met."

11 The parties do not address, and we therefore do 
not consider, the issue of OWRD's "authority" to 
consider the application, as distinct from OWRD's 
rejection of the application on its merits based on 
OWRD's understanding that the relevant statutes 
do not permit that type of change.

12 The legislature has declared "certain important 
uses, including irrigation," to be beneficial. 
Hennings v. Water Res. Dept. , 50 Or App 121, 
125, 622 P.2d 333 (1981) (citing ORS 536.300 ). 

Pursuant to OAR 690-300-0010(5), "beneficial 
use" means "the reasonably efficient use of water 
without waste for a purpose consistent with the 
laws, rules and the best interests of the people of 
the state." For example, for the purposes of 
statewide water policy, the OWRD defines 
"beneficial use" as "an instream public use or a 
use of water for the benefit of an appropriator for 
a purpose consistent with the laws and the 
economic and general welfare of the people of the 
state" that "includes, but is not limited to, 
domestic, fish life, industrial, irrigation, mining, 
municipal, pollution abatement, power 
development, recreation, stockwater and wildlife 
uses." OAR 690-400-0010 ; see also, e.g. , ORS 
537.142(2) ("The use of water for a salmon and 
trout enhancement project *** is a beneficial 
use[.]"); ORS 537.334(1) ("Public uses are 
beneficial uses."); see also ORS 536.300(1) ("The 
Water Resources Commission shall proceed as 
rapidly as possible to study: Existing water 
resources of this state; means and methods of 
conserving and augmenting such water resources; 
existing and contemplated needs and uses of 
water for domestic, municipal, irrigation, power 
development, industrial, mining, recreation, 
wildlife, and fish life uses and for pollution 
abatement, all of which are declared to be 
beneficial uses, and all other related subjects, 
including drainage, reclamation, floodplains and 
reservoir sites."). See also Fort Vannoy Irrigation 
Dist. v. Water Resources Commission , 345 Or. 
56, 78, 188 P.3d 277 (2008) (commenting that 
both ORS 540.520(8) and ORS 540.523(3) treat 
"beneficial use" and "water use [established by a 
water right certificate]" as distinct).

--------
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BEFORE THE  
OREGON WATER RESOURCES DEPARTMENT 

,Q�WKH�0DWWHU�RI�7UDQVIHU�$SSOLFDWLRQ�7��
�4����

BRIDGE CREEK RANCH LLC, 
Applicant 

and 

WATERWATCH OF OREGON, 
Protestant 

�� FINAL ORDER IN CONTESTED CASE 
��
��
�� 2$+�5HIHUHQFH�1R�� ���4�2:5'�������
��
�� $JHQF\�&DVH�1R�� 7��4����
��
��
��
��

HISTORY OF CONTESTED CASE PROCEEDINGS 

2Q�6HSWHPEHU�����������WKH�2UHJRQ�:DWHU�5HVRXUFHV�'HSDUWPHQW��2:5'��LVVXHG�D�
3UHOLPLQDU\�'HWHUPLQDWLRQ�3URSRVLQJ�$SSURYDO�RI�DQ�$GGLWLRQDO�3RLQW�RI�'LYHUVLRQ�LQ�WKH�PDWWHU�
RI�7UDQVIHU�$SSOLFDWLRQ�7��4�����3'�7��4�����ILOHG�E\�%ULGJH�&UHHN�5DQFK�//&��$SSOLFDQW�����
2Q�2FWREHU�����������2:5'�UHFHLYHG�WKH�3URWHVW�ILOHG�E\�:DWHU:DWFK�RI�2UHJRQ��3URWHVWDQW���

2Q�-DQXDU\��������4��2:5'�LVVXHG�D�3UHOLPLQDU\�'HWHUPLQDWLRQ�3URSRVLQJ�$SSURYDO�RI�
$GGLWLRQDO�3RLQWV�RI�'LYHUVLRQ�DQG�3DUWLDO�&DQFHOODWLRQ�RI�:DWHU�5LJKW�LQ�WKH�PDWWHU�RI�7UDQVIHU�
$SSOLFDWLRQ�7��4�����3'�7��4�����ILOHG�E\�$SSOLFDQW����2Q�)HEUXDU\��������4��2:5'�UHFHLYHG�
3URWHVWDQW¶V�3URWHVW�RI�3'�7��4�����

2Q�$XJXVW��4�����4��2:5'�UHIHUUHG�WKH�PDWWHUV�WR�WKH�2IILFH�RI�$GPLQLVWUDWLYH�
+HDULQJV��2$+�����7KH�2$+�DVVLJQHG�$GPLQLVWUDWLYH�/DZ�-XGJH��$/-��6DPDQWKD�)DLU�WR�
SUHVLGH�RYHU�WKH�PDWWHUV���2Q�6HSWHPEHU��������4��$/-�)DLU�FRQYHQHG�D�SUHKHDULQJ�FRQIHUHQFH���
$WWRUQH\�%ULDQ�3RVHZLW]�UHSUHVHQWHG�3URWHVWDQW���$WWRUQH\�(OL]DEHWK�+RZDUG�UHSUHVHQWHG�
$SSOLFDQW���6HQLRU�$VVLVWDQW�$WWRUQH\�*HQHUDO�6DUDK�5RZH�UHSUHVHQWHG�2:5'���:LOO�'DYLGVRQ�
DOVR�DSSHDUHG�RQ�EHKDOI�RI�2:5'���$/-�)DLU�VFKHGXOHG�WKH�PDWWHUV�IRU�D�SUHKHDULQJ�FRQIHUHQFH�
RQ�)HEUXDU\����������IRU�WKH�UHYLHZ�RI�H[KLELWV�DQG�IRU�D�YLGHR�KHDULQJ�RQ�)HEUXDU\����WKURXJK�
�4���������7KH�$/-�DOVR�VHW�GHDGOLQHV�IRU�WKH�VXEPLVVLRQ�RI�LVVXH�VWDWHPHQWV��PRWLRQV��ZLWQHVV�
OLVWV��DQG�H[KLELWV��

2Q�6HSWHPEHU��������4��$SSOLFDQW�UHTXHVWHG�QHZ�KHDULQJ�GDWHV���$/-�)DLU�UHVFKHGXOHG�

��3'�7��4����LQYROYHV�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH���������

��3'�7��4����LQYROYHV�&HUWLILFDWHV�������DQG��������

��3ULRU�WR�WKH�UHIHUUDO��WKH�SDUWLHV�DJUHHG�WR�FRQVROLGDWH�WKH�WZR�PDWWHUV�IRU�KHDULQJ��7KH�2$+�DVVLJQHG�
UHIHUHQFH�QXPEHU����4�2:5'�������WR�WKH�PDWWHU�LQYROYLQJ�3'�7��4����DQG�UHIHUHQFH�QXPEHU����4��
2:5'�������WR�WKH�PDWWHU�LQYROYLQJ�3'�7��4�����
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WKH�KHDULQJ�IRU�)HEUXDU\����WKURXJK�����������

2Q�2FWREHU�������4��WKH�SDUWLHV�ILOHG�6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV���
/DWHU�WKDW�GD\��3URWHVWDQW�ILOHG�D�6WDWHPHQW�5HJDUGLQJ�6WLSXODWHG�,VVXHV���2Q�2FWREHU��������4��
2:5'�ILOHG�D�5HVSRQVH�WR�>3URWHVWDQW¶V@�6WDWHPHQW�5HJDUGLQJ�6WLSXODWHG�,VVXHV���2Q�2FWREHU�
�������4��WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�5HJDUGLQJ�6WDWHPHQW�RI�,VVXHV��LQ�ZKLFK�WKH�$/-�
DGRSWHG�WKH�LVVXHV�IRU�KHDULQJ�DV�VWDWHG�LQ�WKH�2FWREHU�������4�6WLSXODWLRQV�5HJDUGLQJ�WKH�
6WDWHPHQW�RI�,VVXHV��

2Q�1RYHPEHU��������4��$SSOLFDQW�ILOHG�D�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��VHHNLQJ�D�
GLVSRVLWLYH�UXOLQJ�RQ�IRXU�RI�WKH�VHYHQ�LVVXHV�IRU�KHDULQJ��2Q�1RYHPEHU��������4��2:5'�ILOHG�D�
5HVSRQVH�WR�>$SSOLFDQW¶V@�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��

2Q�'HFHPEHU�������4��3URWHVWDQW�UHTXHVWHG�DQ�H[WHQVLRQ�RI�WKH�GHDGOLQH�IRU�LWV�UHVSRQVH�
WR�WKH�0RWLRQ��2Q�'HFHPEHU�������4��WKH�$/-�JUDQWHG�WKH�UHTXHVW�DQG�H[WHQGHG�WKH�GHDGOLQH�WR�
'HFHPEHU��������4��2Q�'HFHPEHU��������4��3URWHVWDQW�ILOHG�D�5HVSRQVH�WR�>$SSOLFDQW¶V@�0RWLRQ�
IRU�6XPPDU\�'HWHUPLQDWLRQ��

2Q�'HFHPEHU��������4��3URWHVWDQW�ILOHG�D�0RWLRQ�WR�'HQ\�$SSOLFDWLRQV�RU�5HWXUQ�&DVHV�
WR�$JHQF\��2Q�-DQXDU\����������2:5'�ILOHG�D�5HVSRQVH�WR�>3URWHVWDQW¶V@�0RWLRQ�WR�'HQ\�
$SSOLFDWLRQV�RU�5HWXUQ�&DVHV�WR�$JHQF\��

2Q�-DQXDU\�����������$SSOLFDQW�UHTXHVWHG�DQ�H[WHQVLRQ�RQ�D�VXEPLVVLRQ�GHDGOLQH�IRU�WKH�
KHDULQJ�DQG�D�UHVFKHGXOLQJ�RI�WKH�SUHKHDULQJ�FRQIHUHQFH��7KH�$/-�JUDQWHG�WKH�H[WHQVLRQ�DQG�
UHVFKHGXOHG�WKH�SUHKHDULQJ�FRQIHUHQFH�WR�)HEUXDU\�����������

2Q�-DQXDU\�����������WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��
LQ�ZKLFK�WKH�$/-�JUDQWHG�WKH�PRWLRQ��LQ�SDUW��DQG�GHQLHG�LW��LQ�SDUW��

2Q�-DQXDU\�����������WKH�2$+�LVVXHG�D�5XOLQJ�'HQ\LQJ�0RWLRQ�WR�'HQ\�$SSOLFDWLRQV�RU�
5HTXLUH�:LWKGUDZDO�RI�5HIHUUDOV��

2Q�)HEUXDU\�4��������WKH�SDUWLHV�ILOHG�D�)XUWKHU�6WLSXODWLRQV�5HJDUGLQJ�,VVXHV�IRU�+HDULQJ�
WKDW�LQFOXGHG�ILQDO�VWLSXODWLRQV�RQ�WKH�FRQWHVWHG�FDVH�LVVXHV�WKDW�LGHQWLILHG�WKH�UHPDLQLQJ�LVVXHV�
IRU�WKH�HYLGHQWLDU\�KHDULQJ��

2Q�)HEUXDU\�4��������$SSOLFDQW�ILOHG�D�0RWLRQ�WR�4XDVK�6XESRHQDV��0RWLRQ��WR�5DQGDOO�
-RUGDQ�3DSp�DQG�-DNH�7ROWRQ��2Q�)HEUXDU\�����������3URWHVWDQW�ILOHG�D�5HVSRQVH�WR�0RWLRQ�WR�
4XDVK�6XESRHQDV��5HVSRQVH���

2Q�)HEUXDU\�����������$SSOLFDQW�ILOHG�D�0RWLRQ�LQ�/LPLQH��REMHFWLQJ�WR�VRPH�RI�
3URWHVWDQW¶V�H[KLELWV�DQG�D�ZLWQHVV�4�

2Q�)HEUXDU\�����������$/-�)DLU�FRQYHQHG�D�WHOHSKRQH�SUHKHDULQJ�FRQIHUHQFH�WR�UHYLHZ�

4�7KH�$/-�GLG�QRW�LVVXH�D�ZULWWHQ�UXOLQJ�LQ�UHVSRQVH�WR�WKLV�PRWLRQ��$SSOLFDQW¶V�REMHFWLRQV�ZHUH�DGGUHVVHG�
LQGLYLGXDOO\�GXULQJ�WKH�)HEUXDU\����������SUHKHDULQJ�FRQIHUHQFH�DQG�GXULQJ�WKH�HYLGHQWLDU\�KHDULQJ��
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H[KLELWV�DQG�RWKHU�KHDULQJ�PDWWHUV��0V��+RZDUG��&RQRU�%XWNXV���0U��3RVHZLW]��6HQLRU�$VVLVWDQW�
$WWRUQH\�*HQHUDO�-HVVH�5DWFOLIIH���DQG�0U��'DYLGVRQ�DSSHDUHG���

2Q�)HEUXDU\�����������WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�WR�4XDVK�6XESRHQDV��LQ�
ZKLFK�$/-�)DLU�JUDQWHG�WKH�PRWLRQ�UHJDUGLQJ�SURVSHFWLYH�ZLWQHVV�5DQGDOO�-RUGDQ�3DSp�DQG�
GHQLHG�WKH�PRWLRQ�UHJDUGLQJ�SURVSHFWLYH�ZLWQHVV�-DNH�7ROWRQ���

2Q�)HEUXDU\����DQG�����������$/-�)DLU�FRQYHQHG�D�YLGHR�KHDULQJ��0V��+RZDUG�DQG�0U��
%XWNXV�UHSUHVHQWHG�$SSOLFDQW�ZLWK�0LNH�3DWL��SUHVLGHQW�RI�3DSp�3URSHUWLHV��,QF����DV�WKH�FOLHQW�
UHSUHVHQWDWLYH��0U��3RVHZLW]�UHSUHVHQWHG�3URWHVWDQW��0U��5DWFOLIIH�UHSUHVHQWHG�2:5'�ZLWK�0U��
'DYLGVRQ�DV�WKH�DJHQF\�UHSUHVHQWDWLYH��/LVD�-DUDPLOOR��WKH�PDQDJHU�RI�2:5'¶V�WUDQVIHU�DQG�
FRQVHUYDWLRQ�VHFWLRQ��DQG�.HQQHWK�7KLHPDQQ��2:5'¶V�ZDWHUPDVWHU�IRU�'LVWULFW�����WHVWLILHG�RQ�
EHKDOI�RI�2:5'�DQG�3URWHVWDQW��0U��3DWL��*RUGRQ�7ROWRQ��$SSOLFDQW¶V�UDQFK�PDQDJHU��DQG�
*DEULHO�:LOOLDPV��RZQHU�DQG�SULQFLSDO�HQJLQHHU�IRU�5HVRXUFH�6SHFLDOLVW��,QF�����WHVWLILHG�RQ�
EHKDOI�RI�$SSOLFDQW�DQG�3URWHVWDQW��$PDQGD�5REHUWV��8QLWHG�6WDWHV�'HSDUWPHQW�RI�WKH�,QWHULRU�
%XUHDX�RI�/DQG�0DQDJHPHQW¶V�GLVWULFW�PDQDJHU�IRU�WKH�3ULQHYLOOH�'LVWULFW����DQG�-DNH�7ROWRQ��
$SSOLFDQW¶V�DVVLVWDQW�UDQFK�PDQDJHU��WHVWLILHG�RQ�EHKDOI�RI�3URWHVWDQW��7KH�HYLGHQWLDU\�UHFRUG�
FORVHG�DW�WKH�FRQFOXVLRQ�RI�WKH�KHDULQJ��7KH�UHFRUG�ZDV�OHIW�RSHQ�WKURXJK�$SULO�����������IRU�WKH�
UHFHLSW�RI�FORVLQJ�EULHIV��

2Q�0DUFK�����������WKH�SDUWLHV�ILOHG�WKHLU�LQLWLDO�ZULWWHQ�FORVLQJ�EULHIV�DQG�DUJXPHQWV��
2Q�$SULO�����������WKH�SDUWLHV�ILOHG�WKHLU�ZULWWHQ�UHEXWWDO�FORVLQJ�EULHIV�DQG�DUJXPHQWV��

2Q�0D\�����������$/-�)DLU�LVVXHG�D�3URSRVHG�2UGHU�LQ������2:5'�������7��4����
SURSRVLQJ�WKDW�2:5'�DSSURYH�7UDQVIHU�$SSOLFDWLRQ�7��4����DV�FRQGLWLRQHG�LQ�WKH�6HSWHPEHU�
���������3UHOLPLQDU\�'HWHUPLQDWLRQ�3URSRVLQJ�$SSURYDO�RI�$GGLWLRQDO�3RLQW�RI�'LYHUVLRQ�ZLWK�
WKH�IROORZLQJ�FKDQJHV��

• &RQGLWLRQ�4�RQ�3DJH�4�VKRXOG�EH�FKDQJHG�WR�UHDG���³7KH�TXDQWLW\�RI�ZDWHU�GLYHUWHG�IRU
VWRUDJH�DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ��32'����WRJHWKHU�ZLWK�WKDW�GLYHUWHG�DW�WKH
RULJLQDO�SRLQW�RI�GLYHUVLRQ��%ULGJH�&UHHN�32'����VKDOO�QRW�H[FHHG�WKH�TXDQWLW\�RI
ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ��%ULGJH�&UHHN�32'����´

��0U��%XWNXV�LV�FR�FRXQVHO�ZLWK�0V��+RZDUG�IRU�$SSOLFDQW��

��2Q�1RYHPEHU��������4��2:5'�FKDQJHG�FRXQVHO�IURP�0V��5RZH�WR�0U��5DWFOLIIH��

��$QGUHZ�$UFKHU��D�ODZ�VWXGHQW�ZRUNLQJ�IRU�2:5'��DOVR�DSSHDUHG�IRU�WUDLQLQJ�SXUSRVHV��

��7KH�$/-�LQIRUPHG�WKH�SDUWLHV�RI�KHU�UXOLQJ�GXULQJ�WKH�)HEUXDU\����������SUHKHDULQJ�FRQIHUHQFH��

��3DSp�3URSHUWLHV��,QF���LV�WKH�VROH�PHPEHU�RI�$SSOLFDQW��

���0U��:LOOLDPV�SHUIRUPV�VHUYLFHV�IRU�$SSOLFDQW�DV�D�QDWXUDO�UHVRXUFH�FRQVXOWDQW�DQG�HQJLQHHU��

���%UDG�*UHQKDP��DQ�DWWRUQH\�ZLWK�WKH�8�6��'HSDUWPHQW�RI�WKH�,QWHULRU��DSSHDUHG�GXULQJ�0V��5REHUWV¶�
WHVWLPRQ\��
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• &RQGLWLRQ����RQ�SDJH�VKRXOG�LPSRVH�D�FRPSOHWLRQ�GDWH�RI�2FWREHU���������

7KH�3URSRVHG�2UGHU�VWDWHG�WKDW�DQ\�SDUW\�WR�WKH�SURFHHGLQJ�RU�2:5'�FRXOG�ILOH�H[FHSWLRQV�WR�
WKH�3URSRVHG�2UGHU�QR�ODWHU�WKDQ����GD\V�DIWHU�VHUYLFH�RI�WKH�RUGHU��

$SSOLFDQW�DQG�3URWHVWDQW�WLPHO\�ILOHG�H[FHSWLRQV�WR�WKH�3URSRVHG�2UGHU��DQG�$SSOLFDQW�
WLPHO\�ILOHG�UHVSRQVHV�WR�3URWHVWDQW¶V�H[FHSWLRQV���2:5'�GLG�QRW�ILOH�H[FHSWLRQV�WR�WKH�3URSRVHG�
2UGHU�RU�UHVSRQVHV�WR�WKH�SDUWLHV¶�H[FHSWLRQV����

1RZ��2:5'¶V�'LUHFWRU��'LUHFWRU��FRQVLGHUV�WKH�H[FHSWLRQV�DQG�UHVSRQVHV�WR�H[FHSWLRQV��
DOORZV�WKH�H[FHSWLRQV�LQ�SDUW�DQG�GHQLHV�WKHP�LQ�SDUW��DQG�LVVXHV�WKLV�ILQDO�RUGHU�DSSURYLQJ�
7UDQVIHU�$SSOLFDWLRQ�7��4����DV�FRQGLWLRQHG�LQ�WKH�3UHOLPLQDU\�'HWHUPLQDWLRQ��ZLWK�WKH�$/-¶V�
SURSRVHG�FKDQJHV���7KH�³+LVWRU\�RI�WKH�&DVH�´�³,VVXH�´�³(YLGHQWLDU\�5XOLQJ�´�³)LQGLQJV�RI�)DFW�´�
³&RQFOXVLRQ�RI�/DZ�´�³2SLQLRQ�´�DQG�³2UGHU´�VHFWLRQV�RI�WKLV�ILQDO�RUGHU�VHW�IRUWK�WKH�$/-¶V�
3URSRVHG�2UGHU�DV�PRGLILHG�E\�WKH�'LUHFWRU�LQ�UHVSRQVH�WR�WKH�H[FHSWLRQV�DQG�RQ�WKH�'LUHFWRU¶V�
RZQ�PRWLRQ���7KH�³&RQVLGHUDWLRQ�RI�([FHSWLRQV´�DQG�³'LUHFWRU¶V�$PHQGPHQWV�WR�WKH�3URSRVHG�
2UGHU´�VHFWLRQV�LGHQWLI\�DQG�H[SODLQ�WKH�'LUHFWRU¶V�PRGLILFDWLRQV�RI�WKH�$/-¶V�3URSRVHG�2UGHU���

ISSUES12 

,VVXH�$��:KHWKHU�DSSURYDO�RI�WKH�WUDQVIHU�ZRXOG�HQODUJH�WKH�VXEMHFW�ZDWHU�ULJKW���2$5�
��������4����

,VVXH�%���:KHWKHU�DSSURYDO�RI�WKH�WUDQVIHU�ZRXOG�LQMXUH�RWKHU�H[LVWLQJ�ZDWHU�ULJKWV��256�
�4���������D���

,VVXH�&���:KHWKHU�2:5'�H[FHHGHG�LWV�VWDWXWRU\�DXWKRULW\�E\�DSSURYLQJ�DQ�DGGLWLRQDO�
SRLQW�RI�GLYHUVLRQ��DV�RSSRVHG�WR�DSSURYDO�RI�D�FKDQJH�IURP�RQH�SRLQW�RI�GLYHUVLRQ�WR�DQRWKHU�
SRLQW�RI�GLYHUVLRQ��LQ�3'�7��4������256��4���������D���

,VVXH�*���:KHWKHU�WKH�VXEMHFW�ZDWHU�ULJKW�IRU�3'�7��4�����ZKLFK�LV�D�ZDWHU�VWRUDJH�ULJKW��
LV�D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU��256��4���������D���

EVIDENTIARY RULINGS 

2:5'�VXEPLWWHG�([KLELWV�$��WKURXJK�$����2:5'�ZLWKGUHZ�([KLELWV�$��WKURXJK�$����
([KLELWV�$���$���DQG�$��ZHUH�DGPLWWHG�LQWR�WKH�UHFRUG�ZLWKRXW�REMHFWLRQ��

$SSOLFDQW�VXEPLWWHG�([KLELWV�5��WKURXJK�5�����$SSOLFDQW�QHYHU�RIIHUHG�([KLELWV�5��
WKURXJK�5�����([KLELWV�5�WKURXJK�54�ZHUH�DGPLWWHG�LQWR�WKH�UHFRUG�ZLWKRXW�REMHFWLRQ�����

���3URWHVWDQW�ZLWKGUHZ�LWV�FODLPV�WKDW�IRUPHG�WKH�EDVHV�RI�,VVXHV�'�WKURXJK�)��7KHUHIRUH��WKRVH�LVVXHV�ZHUH�
QR�ORQJHU�VXEMHFWV�RI�WKHVH�FRQWHVWHG�FDVH�SURFHHGLQJV��

���3URWHVWDQW�LQLWLDOO\�UDLVHG�IRXQGDWLRQ�REMHFWLRQV�WR�([KLELWV�5��DQG�5��EXW�ZLWKGUHZ�WKH�REMHFWLRQV�DIWHU�
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3URWHVWDQW�UDLVHG�D�UHOHYDQF\�REMHFWLRQ�WR�([KLELW�5�����7KH�$/-�RYHUUXOHG�WKH�REMHFWLRQ�DQG�
DGPLWWHG�([KLELW�5���LQWR�WKH�UHFRUG��

3URWHVWDQW�VXEPLWWHG�([KLELWV�3��WKURXJK�3�����3URWHVWDQW�ZLWKGUHZ�([KLELW�3�����
3URWHVWDQW�GLG�QRW�RIIHU�([KLELWV�3����3����3����34���34���34���DQG�3����3URWHVWDQW�RIIHUHG�SDJH�
��RI�([KLELW�34��WKDW�ZDV�DGPLWWHG�ZLWKRXW�REMHFWLRQ���([KLELWV�3���3����3����3����3�4��3����
34���34���DQG�34��ZHUH�DGPLWWHG�LQWR�WKH�UHFRUG�ZLWKRXW�REMHFWLRQ��

$SSOLFDQW�UDLVHG�UHOHYDQF\�REMHFWLRQV�WR�([KLELWV�3���3���34��3���DQG�3�����7KH�$/-�
RYHUUXOHG�WKH�REMHFWLRQV�DQG�DGPLWWHG�WKH�H[KLELWV�LQWR�WKH�UHFRUG��

2:5'�UDLVHG�D�GXSOLFDWLYH�REMHFWLRQ�WR�([KLELW�3����7KH�$/-�RYHUUXOHG�WKH�REMHFWLRQ�
DQG�DGPLWWHG�([KLELW�3��LQWR�WKH�UHFRUG��

$SSOLFDQW�DQG�2:5'�UDLVHG�UHOHYDQF\�REMHFWLRQV�WR�([KLELWV�3���3���3����3����3����
3�4��3����3����3����3����3����3����3�4��3����3����3����3����3����34���3����DQG�3�����7KH�$/-�
RYHUUXOHG�WKH�REMHFWLRQV�DQG�DGPLWWHG�WKH�H[KLELWV�LQWR�WKH�UHFRUG��

FINDINGS OF FACT 

�� 2Q�'HFHPEHU�����������$SSOLFDQW�ILOHG�$UWLFOHV�RI�2UJDQL]DWLRQ�ZLWK�WKH�2UHJRQ
6HFUHWDU\�RI�6WDWH����([��54�DW������

�� 2Q�'HFHPEHU�����������D�6SHFLDO�:DUUDQW\�'HHG�ZDV�UHFRUGHG�LQ�:KHHOHU�&RXQW\�
2UHJRQ��IRU�WKH�FRQYH\DQFH�RI�UHDO�SURSHUW\�ORFDWHG�LQ�6HFWLRQV��6HF��6HFWV����4������DQG����LQ�
7RZQVKLS��7�����6RXWK��6���5DQJH��5�����(DVW��(��RI�WKH�:LOODPHWWH�0HULGLDQ��:0��DQG�LQ�
6HFWV�����DQG����LQ�7��6��5��(��:0��FROOHFWLYHO\��WKH�3URSHUW\��WR�$SSOLFDQW����([��$��DW������
�������7KH�3URSHUW\�LV�ORFDWHG�LQ�:KHHOHU�&RXQW\��2UHJRQ���%ULGJH�&UHHN��D�WULEXWDU\�RI�WKH�-RKQ�
'D\�5LYHU��4�UXQV�WKURXJK�DQG�DGMDFHQW�WR�WKH�3URSHUW\���$SSOLFDQW�HQJDJHV�LQ�UDQFK�RSHUDWLRQV�
DQG�RWKHU�DJULFXOWXUH�XVHV�RQ�WKH�3URSHUW\����([V��$��DW������������������������5��DW����54�DW���
4����7KH�3DLQWHG�+LOOV�5HVHUYRLU�LV�ORFDWHG�RQ�WKH�3URSHUW\���([��5��DW�����

�� $SSOLFDQW�KROGV�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH��������IRU�ZDWHU�GLYHUWHG
IURP�%ULGJH�DQG�%HDU�&UHHNV���IRU�VWRUDJH�DW�WKH�3DLQWHG�+LOOV�5HVHUYRLU�IRU�VXEVHTXHQW�
LUULJDWLRQ�XVH����([��$��DW�����WHVW��RI�3DWL�DQG�:LOOLDPV����7KH�SULRULW\�GDWH�RI�&HUWLILFDWH�������
LV�2FWREHU������������$V�GHVFULEHG�LQ�&HUWLILFDWH��������$SSOLFDQW�LV�HQWLWOHG�WR�VWRUH�4���DFUH�
IHHW�RI�ZDWHU�SHU�\HDU�ZLWK�����DFUH�IHHW�VRXUFHG�IURP�%ULGJH�&UHHN����([��$��DW�������,Q�WKH�SDVW�
WKUHH�\HDUV��$SSOLFDQW�KDV�EHHQ�DEOH�WR�ILOO�WKH�3DLQWHG�+LOOV�5HVHUYRLU����7HVW��RI�*��7ROWRQ���

$SSOLFDQW�SUHVHQWHG�IRXQGDWLRQDO�HYLGHQFH��

�4�3XUVXDQW�WR�WKH�-RKQ�'D\�5LYHU�'HFUHH��2:5'�GRHV�QRW�UHJXODWH�WKH�WULEXWDULHV�IRU�DQ\�FDOOV�RQ�WKH�
-RKQ�'D\�5LYHU����7HVW��RI�7KLHPDQQ���

���%HDU�&UHHN�UXQV�ZHVW�RI�WKH�3URSHUW\���([V��$��DW������5��DW�����
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4� &HUWLILFDWH�������KDV�WZR�SRLQWV�RI�GLYHUVLRQ��32'V���RQH�RQ�%HDU�&UHHN�DQG�RQH
RQ�%ULGJH�&UHHN��IRU�WKH�ZDWHU�GHOLYHU\�V\VWHP���7KH�32'�WKDW�GLYHUWV�ZDWHU�IURP�%ULGJH�&UHHN�
�%/0�32'��LV�ORFDWHG�LQ�6HF�����7��6��5��(��:0�RQ�ODQG�RZQHG�E\�WKH�'HSDUWPHQW�RI�
,QWHULRU��%XUHDX�RI�/DQG�0DQDJHPHQW��%/0�������([V��$��DW�44��5��DW����WHVW��RI�7KLHPDQQ����,Q�
DGGLWLRQ�WR�VHUYLQJ�DV�$SSOLFDQW¶V�KLVWRULFDO�32'�IRU�%ULGJH�&UHHN�GLYHUVLRQV�IRU�&HUWLILFDWH�
���������WKH�%/0�32'�DOVR�VHUYHV�HLJKW�DFUHV�RI�%/0�ODQG���7HVW��RI�3DWL���

�� 7KH�LUULJDWLRQ�VHDVRQ�IRU�$SSOLFDQW¶V�3URSHUW\�LV�DSSUR[LPDWHO\�$SULO����WR�2FWREHU
�� �7HVW��RI�*��7ROWRQ����7KH�DPRXQW�RI�ZDWHU�GLYHUWHG�E\�$SSOLFDQW�DW�WKH�%/0�32'�YDULHV
GHSHQGLQJ�XSRQ�VHDVRQDO�FRQGLWLRQV�ZLWK�WKH�ZHWQHVV�RI�WKH�VSULQJ�DV�WKH�ELJJHVW�IDFWRU����7HVW�
RI�*��7ROWRQ��

�� ,Q�$SULO�������WKH�%/0��LQ�DFFRUGDQFH�ZLWK�WKH�)HGHUDO�/DQG�3ROLF\�DQG
0DQDJHPHQW�$FW�DQG�WKH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW��SXEOLVKHG�D�5HFRUG�RI�'HFLVLRQ�
WKDW�DSSURYHG�D�5HVRXUFH�0DQDJHPHQW�3ODQ�IRU�WKH�-RKQ�'D\�%DVLQ��-'%503�������([��3���DW����
�����%/0¶V�0DQDJHPHQW�$FWLRQV�LQFOXGHG�WKH�UHTXLUHPHQW�RI�ULJKWV�RI�ZD\��52:V��WR�FRQYH\�
VXUIDFH�ZDWHU�DFURVV�%/0�ODQG���)RU�%ULGJH�&UHHN��WKH�-'%503�UHTXLUHG�WKH�FHVVDWLRQ�RI�ZDWHU�
ZLWKGUDZDOV�IURP�VWUHDP�FKDQQHOV�ZKHQ�VWUHDP�IORZV�GURS�EHORZ����FXELF�IHHW�SHU�VHFRQG��FIV��
IRU�WKH�SXUSRVHV�RI�ILVK�SURWHFWLRQ��UHFUHDWLRQ��DQG�SROOXWLRQ�DEDWHPHQW����Id.�DW�������7KH�
-'%503�IXUWKHU�UHTXLUHG�DQ\�52:V�LVVXHG�E\�%/0�WR�LQFOXGH�WKH����FIV�OLPLWDWLRQ�IRU�ZDWHU�
GLYHUVLRQV�IURP�%ULGJH�&UHHN����7HVW��RI�5REHUWV���

�� 3ULRU�WR�������%/0¶V�ILHOG�PDQDJHU�VHQW�DQQXDO�OHWWHUV�WR�$SSOLFDQW��UHPLQGLQJ
$SSOLFDQW�WR�FHDVH�GLYHUWLQJ�ZDWHU�IURP�%ULGJH�&UHHN�IRU�%/0�OHDVHG�DJULFXOWXUDO�ILHOGV�ZKHQ�
%ULGJH�&UHHN�VWUHDP�IORZV�GURSSHG�EHORZ����FIV���7KH�DQQXDO�OHWWHUV�GLG�QRW�UHTXHVW�WKDW�
$SSOLFDQW�FHDVH�GLYHUWLQJ�ZDWHU�IURP�%ULGJH�&UHHN�IRU�XVH�RQ�WKH�3URSHUW\����([��5���DW��������
3ULRU�WR������DQG�LQ�FRPSOLDQFH�ZLWK�WKH�DQQXDO�OHWWHUV��$SSOLFDQW�FHDVHG�GLYHUWLQJ�ZDWHU�IRU�WKH�
%/0�ILHOGV�ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�GURSSHG�EHORZ����FIV���$SSOLFDQW�FRQWLQXHG�WR�
GLYHUW�ZDWHU�DW�WKH�%/0�32'�DV�QHHGHG�IRU�WKH�3URSHUW\�HYHQ�ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�
GURSSHG�EHORZ����FIV����7HVW��RI�3DWL�DQG�*��7ROWRQ���

�� ,Q�������GLVFXVVLRQV�RFFXUUHG�EHWZHHQ�$SSOLFDQW�DQG�%/0�DERXW�$SSOLFDQW¶V�XVH�RI
WKH�32'V�RQ�%/0�ODQGV���7KH�GLVFXVVLRQV�LQFOXGHG�WKH�QHHG�IRU�D�52:�IURP�%/0�IRU�
$SSOLFDQW�WR�DFFHVV�WKH�%/0�32'V�DQG�%/0¶V�LQWHQW�WR�SURKLELW�DOO�ZDWHU�GLYHUVLRQV�ZKHQ�
%ULGJH�&UHHN�VWUHDP�IORZV�DUH�OHVV�WKDQ����FIV����([��54�DW������%/0�HQGRUVHG�WKH�LGHD�WKDW�
$SSOLFDQW�XVH�D�32'�RQ�WKH�3URSHUW\�DQG�FHDVH�XVLQJ�WKH�%/0�32'���,I�$SSOLFDQW�VHFXUHG�
DQRWKHU�32'��%/0�LQWHQGHG�WR�GHFRPPLVVLRQ�WKH�%/0�32'�DQG�FRQYHUW�%/0¶V�ZDWHU�ULJKW�WR�

���$SSOLFDQW¶V�WUDQVIHU�DSSOLFDWLRQ�SURSRVHV�QR�FKDQJHV�WR�WKH�VHSDUDWH�%HDU�&UHHN�32'���([��$��DW�4����

���7KH�%/0�32'�LV�DOVR�WKH�KLVWRULFDO�32'�IRU�$SSOLFDQW¶V�&HUWLILFDWHV�������DQG�������WKDW�DUH�WKH�
VXEMHFW�RI�WKH�UHODWHG�WUDQVIHU�DSSOLFDWLRQ�LQ����4�2:5'���������7HVW��RI�3DWL���

���7KH�-'%503�DGGUHVVHG�WKH�PDQDJHPHQW�RI�DSSUR[LPDWHO\�4�������DFUHV�RI�SXEOLF�ODQG�LQ�HLJKW�
FRXQWLHV�LQ�FHQWUDO�2UHJRQ����([��3���DW�����
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LQVWUHDP�XVH����7HVW��RI�3DWL���

�� %\�OHWWHU�GDWHG�-DQXDU\�����������$SSOLFDQW�ILOHG�D�52:�DSSOLFDWLRQ�ZLWK�%/0�WR
REWDLQ�DFFHVV�WR�WKH�%/0�32'���,Q�WKH�OHWWHU��$SSOLFDQW�REMHFWHG�WR�WKH�DSSOLFDWLRQ�RI�%/0¶V����
FIV�OLPLWDWLRQ�WR�WKH�$SSOLFDQW¶V�3URSHUW\��DVVHUWLQJ�WKDW�VXFK�OLPLWDWLRQ�RQO\�DSSOLHG�WR�WKH�%/0�
ODQGV�WKDW�UHFHLYHG�ZDWHU�IURP�WKH�%/0�32'������([��54�DW�����

��� 2Q�-XO\�����������%/0�FRQWDFWHG�$SSOLFDQW�DERXW�FHDVLQJ�ZDWHU�GLYHUVLRQ�IURP�WKH
%/0�32'�EHFDXVH�%ULGJH�&UHHN�VWUHDP�IORZV�KDG�GURSSHG�EHORZ����FIV����([��3���DW�����

��� ,Q�0D\�������%/0�LVVXHG�D�7UHVSDVV�1RWLFH�WR�$SSOLFDQW�IRU�$SSOLFDQW¶V�XVH�RI�WKH
%/0�32'��LQVWUXFWLQJ�$SSOLFDQW�WR�FHDVH�DOO�DFWLYLWLHV�DVVRFLDWHG�ZLWK�WKH�%/0�32'�XQOHVV�
%/0�LVVXHV�D�52:������([��3���DW��������%/0�ZDV�DZDUH�WKDW�UHVWULFWLRQV�RQ�$SSOLFDQW¶V�XVH�RI�
WKH�%/0�32'�ZRXOG�QHJDWLYHO\�LPSDFW�WKHLU�DJULFXOWXUDO�RSHUDWLRQV���%/0�FRQWLQXHG�WR�LQVLVW�
WKDW�DQ\�XVH�RI�WKH�%/0�32'�ZRXOG�LQFOXGH�WKH�UHTXLUHPHQW�WR�FHDVH�DOO�ZDWHU�ZLWKGUDZDOV�
ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�GURSSHG�EHORZ����FIV�IRU�WKH�EHQHILW�RI�VWHHOKHDG���DQG�RWKHU�
VHQVLWLYH�VSHFLHV����([��3���DW�������

��� ,Q�6HSWHPEHU�������$SSOLFDQW�DQG�%/0�VLJQHG�D�5LJKW�RI�:D\�*UDQW�7HPSRUDU\
8VH�3HUPLW��%/0�52:����7KH�%/0�52:��LVVXHG�SXUVXDQW�WR�4��86&�������JUDQWHG�$SSOLFDQW�
WKH�ULJKW�WR�RSHUDWH�WKH�%/0�32'���7KH�%/0�52:�ZDV�HIIHFWLYH�6HSWHPEHU�����������DQG�
ZRXOG�WHUPLQDWH�RQ�'HFHPEHU��������4���3DUDJUDSK���G��RI�WKH�%/0�52:�SURYLGHG�WKDW�WKH�
%/0�52:�ZDV�QRW�VXEMHFW�WR�UHQHZDO������([��5��DW���4����3DUDJUDSK�4����RI�([KLELW�$�RI�WKH�
%/0�52:�SURYLGHG�³1R�ZDWHU�PD\�EH�GLYHUWHG�ZKHQ�WKH�VWUHDP�IORZ�GURSV�EHORZ����FIV�LQ�
%ULGJH�&UHHN��DV�PHDVXUHG�DW�WKH�%ULGJH�&UHHN�JDXJH�VWDWLRQ�QHDU�WKH�PRXWK�RI�%ULGJH�&UHHN�´����
�Id.�DW�������%/0�ZRXOG�QRW�LVVXH�WKH�%/0�52:�ZLWKRXW�WKLV�OLPLWDWLRQ�DQG�ZRXOG�QRW�SURYLGH�
DQ\�H[FHSWLRQV�WR�WKH�OLPLWDWLRQ����([V��3���DW����3���DW����WHVW��RI�5REHUWV���

��� ,Q�FRPSOLDQFH�ZLWK�WKH�%/0�52:��$SSOLFDQW�FHDVHG�GLYHUWLQJ�ZDWHU�IURP�WKH
%/0�32'�IRU�YDULRXV�SHULRGV�ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�KDG�GURSSHG�EHORZ����FIV�

���7KH�DSSOLFDWLRQ�ZDV�DOVR�WR�REWDLQ�DFFHVV�WR�RQH�RI�WKH�DGGLWLRQDO�32'V�IRU�&HUWLILFDWH����������([��54�
DW�����

���%/0�KDG�QRW�\HW�SURFHVVHG�$SSOLFDQW¶V�DSSOLFDWLRQ�IRU�D�52:�EHFDXVH�RI�$SSOLFDQW¶V�QRQSD\PHQW�RI�
WKH�SURFHVVLQJ�IHH����([��3���DW�����

���0LG�&ROXPELD�5LYHU�VWHHOKHDG�DUH�D�WKUHDWHQHG�VSHFLHV�OLVWHG�LQ�WKH�(QGDQJHUHG�6SHFLHV�$FW����([��3���
DW�����

���7KHUH�LV�D�ORQJHU�DQG�PRUH�FRVWO\�SURFHVV�WKDW�FDQ�UHVXOW�LQ�WKH�%/0�LVVXLQJ�D�ORQJ�WHUP�52:���$V�WKH�
JRDO�ZDV�IRU�$SSOLFDQW�WR�DGG�D�32'�ORFDWHG�RQ�WKH�3URSHUW\�DQG�FHDVH�XVLQJ�WKH�%/0�32'��%/0�
GHWHUPLQHG�WKH�WHPSRUDU\�52:�EHVW�VXLWHG�$SSOLFDQW¶V�QHHGV����7HVW��RI�5REHUWV���

���2Q�2FWREHU����������%/0�FORVHG�WKH�7UHVSDVV�1RWLFH�PDWWHU�ZLWK�QR�IXUWKHU�DFWLRQ�EHFDXVH�$SSOLFDQW�
KDG�REWDLQHG�WKH�%/0�52:����([��3���DW�������

Special Order Volume 135, Page 8��

ER-181



In the Matter of Transfer Application T-14170 - OAH Ref. No. 2024-OWRD-00165 
. LQDO�2UGHU�
3DJH���RI����

�

GXULQJ�WKH�\HDUV�IROORZLQJ�WKH�HQWU\�RI�WKH�%/0�52:��4���([V��3���DW����34��DW����WHVW��RI�3DWL��-��
7ROWRQ��DQG�*��7ROWRQ����$SSOLFDQW�VXSSOHPHQWHG�WKH�ORVV�RI�ZDWHU�GLYHUVLRQ�IURP�WKH�%/0�
52:�ZLWK�ZDWHU�VWRUHG�DW�WKH�3DLQWHG�+LOOV�5HVHUYRLU����7HVW��RI�3DWL��:LOOLDPV��-��7ROWRQ��DQG�*��
7ROWRQ���

�4� 2Q�)HEUXDU\����������$SSOLFDQW�ILOHG�D�WUDQVIHU�DSSOLFDWLRQ�IRU�&HUWLILFDWH������
ZLWK�2:5'��VHHNLQJ�WR�DGG�D�32'��1HZ�32'��ORFDWHG�RQ�$SSOLFDQW¶V�3URSHUW\�WR�LWV�ZDWHU�
GHOLYHU\�V\VWHP������([V��$��DW�4������5��DW������$IWHU�DSSURYDO�RI�WKH�WUDQVIHU��D�SRUWLRQ�RI�WKH�
LQIUDVWUXFWXUH�IRU�WKH�%/0�32'�ZLOO�EH�UHPRYHG��OHDYLQJ�D�GLYHUVLRQ�VWUXFWXUH�ZLWK�D�ILVK�
VFUHHQ��ZDWHU�GLYHUVLRQV�ZLOO�FRQWLQXH�IRU�LUULJDWLRQ�XQWLO�UHYHJHWDWLRQ�LV�HVWDEOLVKHG��DIWHU�
UHYHJHWDWLRQ��%/0�LQWHQGV�WR�OHDVH�WKH�ZDWHU�ULJKW�IRU�LWV�HLJKW�DFUHV�IRU�LQVWUHDP�XVH����([��$��DW�
�����������$SSOLFDQW�LQWHQGV�WR�GLYHUW�ZDWHU��DV�QHHGHG��IURP�%ULGJH�&UHHN�DW�WKH�1HZ�32'�SHU
WKH�WHUPV�RI�WKH�FHUWLILFDWHG�ZDWHU�ULJKW�HYHQ�ZKHQ�VWUHDP�IORZV�GURS�EHORZ����FIV����7HVW��RI
3DWL��

��� 7KH�1HZ�32'�LV�ORFDWHG�LQ�6HF������7��6��5��(��:0��DSSUR[LPDWHO\�������IHHW
GRZQVWUHDP�RI�WKH�%/0�32'����([V��$��DW������5��DW����WHVW��RI�:LOOLDPV�DQG�7KLHPDQQ����
7KHUH�DUH�QR�QDWXUDO�ZDWHU�ERGLHV�RU�GUDLQDJHV�WKDW�MRLQ�%ULGJH�&UHHN�EHWZHHQ�WKH�1HZ�32'�DQG�
WKH�%/0�32'���7KHUH�DUH�QR�32'V�EHWZHHQ�WKH�1HZ�32'�DQG�WKH�%/0�32'����([��5��DW����
WHVW��RI�*��7ROWRQ��7KLHPDQQ��DQG�:LOOLDPV����7KH�1HZ�32'¶V�ZDWHU�GLYHUVLRQ�FDSDFLW\�LV�
HTXLYDOHQW�WR�WKH�ZDWHU�GLYHUVLRQ�FDSDFLW\�RI�WKH�%/0�32'�WKDW�KDV�WKH�FDSDFLW\�IRU�$SSOLFDQW�WR�
PD[LPL]H�WKH�FHUWLILFDWHG�ZDWHU�ULJKWV���7KHUH�DUH�QR�GLVFHUQDEOH�GLIIHUHQFHV�EHWZHHQ�WKH�%ULGJH�
&UHHN�VWUHDP�IORZV�DW�WKH�%/0�32'�DQG�WKH�1HZ�32'����7HVW��RI�:LOOLDPV�DQG�*��7ROWRQ���

��� 2Q�0DUFK����������2:5'¶V�UHJLRQDO�ZDWHUPDVWHU�FRQFOXGHG�WKDW�WKH�WUDQVIHU
DSSOLFDWLRQ�ZRXOG�QRW�FDXVH�LQMXU\�WR�RWKHU�ZDWHU�ULJKWV�EHFDXVH�WKH�FKDQJH�LQ�32'V�ZRXOG�QRW�
FDXVH�DGGLWLRQDO�UHJXODWLRQ�RI�WKH�GRZQVWUHDP�ZDWHU�ULJKWV�MXQLRU�WR�$SSOLFDQW¶V�ZDWHU�ULJKWV�����
7KH�ZDWHUPDVWHU�IXUWKHU�UHFRPPHQGHG�WKH�LQVWDOODWLRQ�RI�WRWDOL]LQJ�IORZ�PHWHUV�DW�WKH�DVVRFLDWHG�
32'V�DQG�PHDVXULQJ�GHYLFHV�IRU�WKH�UHVHUYRLU���7KH�WRWDOL]LQJ�IORZ�PHWHUV�DQG�PHDVXULQJ�
GHYLFHV�ZRXOG�YHULI\�WKDW�$SSOLFDQW�GLYHUWHG�ZDWHU�DW�WKH�UDWH�SURYLGHG�E\�WKH�RULJLQDO�
FHUWLILFDWHG�ZDWHU�ULJKW�DQG�SUHYHQW�HQODUJHPHQW����([��$��DW������4���WHVW��RI�7KLHPDQQ����
%HFDXVH�2:5'�ODFNV�DXWKRULW\�WR�DQG�GRHV�QRW�UHJXODWH�ZDWHU�XVH�EDVHG�RQ�WKLUG�SDUW\�
DJUHHPHQWV�OLNH�WKH�%/0�52:��WKH�ZDWHUPDVWHU�FRQVLGHUHG�WKH�%/0�52:�LUUHOHYDQW�WR�WKH�
LVVXHV�RI�LQMXU\�DQG�HQODUJHPHQW�DQG�GLG�QRW�FRQVLGHU�WKH����FIV�OLPLWDWLRQ�LQ�KLV�LQMXU\�DQG�
HQODUJHPHQW�DQDO\VLV���7HVW��RI�7KLHPDQQ���

��� 2Q�6HSWHPEHU�����������2:5'�LVVXHG�3'�7��4�����SURSRVLQJ�WR�DSSURYH�WKH
DGGLWLRQ�RI�WKH�1HZ�32'�ZLWK�WKH�����DFUH�IHHW�ZDWHU�ULJKW�DV�RULJLQDOO\�SURYLGHG�E\�&HUWLILFDWH�

�4�%/0�QRWLILHG�$SSOLFDQW�ZKHQ�WR�FHDVH�%ULGJH�&UHHN�ZDWHU�GLYHUVLRQV�DV�2:5'�GRHV�QRW�UHJXODWH�IRU�
WKH�%/0�52:����7HVW��RI�*��7ROWRQ�DQG�7KLHPDQQ���

���$SSOLFDQW�RULJLQDOO\�ILOHG�WKLV�DSSOLFDWLRQ�RQ�'HFHPEHU����������DQG�UH�ILOHG�LW�RQ�)HEUXDU\����������
ZLWK�QHZ�VLJQDWXUHV�LQ�FRPSOLDQFH�ZLWK�0DULRQ�&RXQW\�&LUFXLW�&RXUW�-XGJH�%UR\OHV¶�UXOLQJ�LQ�D�
PDQGDPXV�DFWLRQ�ILOHG�E\�$SSOLFDQWV�DJDLQVW�2:5'����([��$��DW������������������

6SHFLDO�2UGHU�9ROXPH������3DJH����
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���������([��$��DW������������3'�7��4����SURYLGHV�WKDW�WKH�³ULJKW�WR�VWRUH�WKH�ZDWHU�
�
�
�LV�
VXEMHFW�WR�DOO�RWKHU�FRQGLWLRQV�DQG�OLPLWDWLRQV�FRQWDLQHG�LQ�&HUWLILFDWH�������DQG�DQ\�UHODWHG�
GHFUHH�´���Id.�DW��������3'�7��4����UHTXLUHV�WKH�LQVWDOODWLRQ�RI�D�WRWDOL]LQJ�IORZ�PHWHU�DW�DOO�
32'V��PHDVXULQJ�GHYLFHV�UHJDUGLQJ�WKH�3DLQWHG�+LOOV�5HVHUYRLU��DQG�WKH�LQVWDOODWLRQ�RI�D�ILVK�
VFUHHQ�DW�WKH�1HZ�32'���3'�7��4����IXUWKHU�UHTXLUHV�WKH�IXOO�EHQHILFLDO�XVH�RI�ZDWHU�WR�RFFXU�E\�
2FWREHU��������������Id.�DW�����������

��� &RQGLWLRQ�4�RI�3'�7��4����IXUWKHU�SURYLGHV�WKDW�³WKH�TXDQWLW\�RI�ZDWHU�GLYHUWHG�IRU
VWRUDJH�DW�WKH�>1HZ�32'@�VKDOO�QRW�H[FHHG�WKH�TXDQWLW\�RI�ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�>%/0�
32'�@´���([��$��DW��������$IWHU�LVVXDQFH�RI�3'�7��4�����2:5'�GLVFRYHUHG�D�VFULYHQHU¶V�HUURU�
LQ�WKLV�SURYLVLRQ�RI�3'�7��4������7KH�SURYLVLRQ�VKRXOG�UHDG��DV�IROORZV��WKH�TXDQWLW\�RI�ZDWHU�
GLYHUWHG�IRU�VWRUDJH�DW�WKH�>1HZ�32'@���WRJHWKHU�ZLWK�WKDW�GLYHUWHG�DW�WKH�>%/0�32'@���VKDOO�
QRW�H[FHHG�WKH�TXDQWLW\�RI�ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�>%/0�32'@����([V��$��DW��4���$��DW�
�����WHVW��RI�-DUDPLOOR�����(PSKDVLV�DGGHG����6XFK�D�FRQGLWLRQ�LV�D�VWDQGDUG�SURYLVLRQ�RI�2:5'¶V�
DSSURYDO�RI�WUDQVIHU�DSSOLFDWLRQV�WR�SUHYHQW�HQODUJHPHQW�RI�WKH�ZDWHU�ULJKW�DW�LVVXH�DQG�SUHYHQW�
LQMXU\�WR�RWKHU�H[LVWLQJ�ZDWHU�ULJKWV���7KH�FRQGLWLRQ�SUHYHQWV�DQ\�IXWXUH�FROOHFWLYH�ZDWHU�
GLYHUVLRQV�IURP�H[FHHGLQJ�WKH�ZDWHU�GLYHUVLRQV�DYDLODEOH�XQGHU�WKH�RULJLQDO�ZDWHU�ULJKW����7HVW��RI�
-DUDPLOOR���

��� 2Q�2FWREHU�����������3URWHVWDQW�ILOHG�D�SURWHVW��VHHNLQJ�WKH�GHQLDO�RI�WKH�WUDQVIHU
DSSOLFDWLRQ���([��$��DW����4����

��� 7KHUH�LV�RQO\�RQH�SHUVRQ�ZKR�KROGV�D�FHUWLILFDWHG�ZDWHU�ULJKW�WR�%ULGJH�&UHHN�ZDWHUV
WKDW�LV�VHQLRU�WR�$SSOLFDQW¶V�&HUWLILFDWHV�������DQG�����������7KH�VHQLRU�ZDWHU�ULJKW�KROGHU��ZKR�
KROGV�ODQGV�QHDU�WKH�PRXWK�RI�%ULGJH�&UHHN��KDV�PDGH�FDOOV�IRU�WKH�ZDWHU�ULJKW�WKDW�UHTXLUHG�
$SSOLFDQW�WR�FHDVH�ZDWHU�GLYHUVLRQV�DW�WKH�%/0�32'�LQ�UHVSRQVH�WR�WKH�FDOOV�����7KHVH�FDOOV�DUH�
PDGH�ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�GURS�WR���FIV���$SSOLFDQW�KDV�QHYHU�PDGH�D�FDOO�IRU�
&HUWLILFDWH����������7HVW��RI�*��7ROWRQ�DQG�7KLHPDQQ���

��� $�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH��������ZDV�UHFRUGHG�RQ�-XO\������4��
JUDQWLQJ�-RKQ�0DQQLQJ�WKH�ULJKW�WR�GLYHUW�%ULGJH�&UHHN�ZDWHUV�IRU�LUULJDWLRQ�ZLWK�D�SULRULW\�GDWH�
RI���������([��3��DW������$�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH��������ZDV�UHFRUGHG�RQ�-XO\����

���2Q�'HFHPEHU�����������UHJDUGLQJ�WKH�WUDQVIHU�DSSOLFDWLRQ�IRU�&HUWLILFDWHV�������DQG��������$SSOLFDQW�
VXJJHVWHG�DQ�2FWREHU���������GDWH�UDWKHU�WKDQ�2:5'¶V�RULJLQDOO\�SURSRVHG�2FWREHU���������GDWH�LQ�
DQWLFLSDWLRQ�RI�GHOD\V�LQ�WKH�LVVXDQFH�RI�WKH�)LQDO�2UGHU����([��$��DW�������2:5'�DGRSWHG�WKDW�SURSRVHG�
FKDQJH�LQ�3'�7��4������Id.�DW��4�����

���7KH�1HZ�32'�LV�ODEHOOHG�32'���LQ�3'�7��4�������([��$��DW�44���

���7KH�%/0�32'�LV�ODEHOOHG�%ULGJH�&UHHN�32'���LQ�3'�7��4�������([��$��DW�44���

����%HFDXVH�&HUWLILFDWHV�������DQG�������DUH�VHQLRU�WR�&HUWLILFDWH��������WKH�VHQLRU�ZDWHU�ULJKW�KROGHU¶V�
ULJKW�LV�DOVR�VHQLRU�WR�&HUWLILFDWH����������See�([��$��DW��������$��DW������

���7KHVH�FDOOV�UDUHO\�DIIHFW�$SSOLFDQW�DV�UHJXODWLRQ�EHJLQV�ZLWK�WKH�PRVW�MXQLRU�ZDWHUV�EHLQJ�VKXW�RII�E\�
SULRULW\�GDWHV�XQWLO�WKH�VHQLRU�ZDWHU�ULJKW�KROGHU�LV�VDWLVILHG����7HVW��RI�7KLHPDQQ���
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��4���JUDQWLQJ�%HQ�7D\ORU�WKH�ULJKW�WR�GLYHUW�%ULGJH�&UHHN�ZDWHUV�IRU�LUULJDWLRQ�DQG�GRPHVWLF�XVH�
ZLWK�D�SULRULW\�GDWH�RI�����������([��3��DW������$�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH��������
ZDV�UHFRUGHG�RQ�$XJXVW�����������JUDQWLQJ�LQVWUHDP�ZDWHU�ULJKWV�IRU�WKH�-RKQ�'D\�5LYHU�WR�
VXSSRUW�DTXDWLF�OLIH�DQG�PLQLPL]H�SROOXWLRQ�ZLWK�D�SULRULW\�GDWH�RI�0D\��4����������([��3��DW������
$�&HUWLILFDWH�RI�:DWHU�5LJKW��&HUWLILFDWH��������ZDV�UHFRUGHG�RQ�$XJXVW��4��������JUDQWLQJ�
:LOOLDP�6PLWK�3URSHUWLHV��,QF���WKH�ULJKW�WR�GLYHUW�%ULGJH�&UHHN�DQG�%HDU�&UHHN�ZDWHUV�IRU�
VWRUDJH�ZLWK�D�SULRULW\�GDWH�RI�2FWREHU�������������([��3��DW������$�&HUWLILFDWH�RI�:DWHU�5LJKW�
�&HUWLILFDWH��������ZDV�UHFRUGHG�RQ�6HSWHPEHU�����������JUDQWLQJ�6��-��&RQQROO\�WKH�ULJKW�WR�
GLYHUW�%ULGJH�&UHHN�ZDWHUV�IRU�LUULJDWLRQ�ZLWK�D�SULRULW\�GDWH�RI���������([��3��DW�����

��� 2Q�$SULO�����������2:5'�SXEOLVKHG�D�7HFKQLFDO�2SHUDWLRQV�0DQXDO��0DQXDO��WKDW
LQFOXGHV�2:5'¶V�SROLFLHV�DQG�SUDFWLFHV��VXFK�DV�6HFWLRQ�������WLWOHG�³:DWHU�5LJKW�7UDQVIHU�
5HYLHZV�´���([��$��DW����WHVW��RI�-DUDPLOOR����5HJDUGLQJ�LQMXU\�WR�ZDWHU�ULJKWV�FDXVHG�E\�D�
WUDQVIHU��WKH�0DQXDO�SURYLGHV��LQ�SDUW��

:DWHU�ULJKWV�WKDW�DUH�MXQLRU�WR�D�WUDQVIHUUHG�ULJKW�JHQHUDOO\�DUH�WKH�ULJKWV�WKDW�DUH�
PRVW�VXVFHSWLEOH�WR�EHLQJ�LQMXUHG�E\�D�WUDQVIHU���
�
�
��

7KH�FRQFHSW�RI�³PD[LPL]DWLRQ´�RI�WKH�H[LVWLQJ�ULJKW�LV�IXQGDPHQWDO�WR�LQMXU\�
HYDOXDWLRQV���0DQ\�ZDWHU�ULJKWV�DUH�QRW�XVHG�DV�HIILFLHQWO\�RU�LQWHQVLYHO\�DV�
SRVVLEOH���
�
�
���:KHQ�HYDOXDWLQJ�D�WUDQVIHU��WKH�'HSDUWPHQW�HYDOXDWHV�WKH�
SURSRVHG�FKDQJHV�WR�GHWHUPLQH�ZKHWKHU�WKH�LPSDFWV�RI�WKH�FKDQJH�DUH�JUHDWHU�WKDQ�
FRXOG�UHDVRQDEO\�RFFXU�DV�D�UHVXOW�RI�PRUH�HIILFLHQW�RU�LQWHQVLYH�XVH�RI�WKH�ULJKW���
,QMXU\�UHVXOWV�RQO\�LI�WKH�LPSDFWV�RQ�RWKHU�ZDWHU�ULJKWV�UHVXOWLQJ�IURP�WKH�WUDQVIHU�
DUH�JUHDWHU�WKDQ�WKH�LPSDFWV�WKDW�ZRXOG�UHVXOW�IURP�HIILFLHQW�DQG�LQWHQVLYH�XVH�
XQGHU�WKH�H[LVWLQJ�ULJKW��

�([��$��DW�����

��� 5HJDUGLQJ�HQODUJHPHQW�RI�D�ZDWHU�ULJKW��WKH�0DQXDO�SURYLGHV��LQ�SDUW�

:DWHU�ODZ�GRHV�QRW�DOORZ�WKH�HQODUJHPHQW�RI�D�ZDWHU�ULJKW���$�ZDWHU�ULJKW�PD\�
RQO\�EH�H[HUFLVHG�DW�WKH�DXWKRUL]HG�SODFH�RI�XVH�IRU�WKH�VSHFLILF�XVH�GHVFULEHG�LQ�
WKH�ULJKW���,Q�DGGLWLRQ��WKH�XVH�RI�ZDWHU�XQGHU�D�ULJKW�LV�OLPLWHG�WR�WKH�DPRXQW�
QHHGHG�WR�VDWLVI\�WKH�EHQHILFLDO�SXUSRVH�IRU�ZKLFK�WKH�ULJKW�ZDV�LVVXHG���
3ULRU�WR�DGRSWLRQ�RI�WKH�'LYLVLRQ�����UXOHV��HQODUJHPHQW�ZDV�FRQVLGHUHG�DV�DQ�
HOHPHQW�RI�LQMXU\���7R�FODULI\�WKDW�D�ZDWHU�ULJKW�FDQQRW�EH�HQODUJHG�UHJDUGOHVV�RI�
ZKHWKHU�DQRWKHU�ULJKW�ZRXOG�EH�LQMXUHG��WKH�'LYLVLRQ�����UXOHV�HVWDEOLVK�LQMXU\�
DQG�HQODUJHPHQW�DV�WZR�VHSDUDWH�FULWHULD�XVHG�LQ�UHYLHZLQJ�WUDQVIHU�DSSOLFDWLRQV��

)RU�H[DPSOH��WKH�HQODUJHPHQW�RI�D�ZDWHU�ULJKW�FDOOLQJ�RQ�WKH�&ROXPELD�5LYHU�
OLNHO\�ZRXOG�QRW�LQMXUH�RWKHU�ZDWHU�ULJKWV���+RZHYHU��WKH�'HSDUWPHQW�ZRXOG�QRW�

���2Q�-XO\�����������&HUWLILFDWH�������ZDV�FDQFHOOHG�DV�SDUW�RI�WKH�JUDQW�RI�D�WUDQVIHU�DSSOLFDWLRQ����([��
3���DW���4���
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DSSURYH�WKH�WUDQVIHU�RI�WKH�ULJKW�LI�GRLQJ�VR�ZRXOG�DOORZ�HQODUJHPHQW�RI�WKH�ULJKW��

�([��$��DW������2:5'�FRQVLGHUV�DQ\�H[SDQVLRQ�RI�ZDWHU�XVH�DWWULEXWHV�IURP�WKH�FHUWLILFDWHG�
ZDWHU�ULJKW��VXFK�DV�WKH�QXPEHU�RI�DFUHV�UHFHLYLQJ�ZDWHU�RU�DPRXQW�RI�GLYHUWHG�ZDWHU��WR�EH�DQ�
HQODUJHPHQW�RI�WKH�ZDWHU�ULJKW����7HVW��RI�-DUDPLOOR���

�4� 2:5'�GHILQHV�³ODZIXOO\�DYDLODEOH´�WR�UHIHU�³VROHO\�WR�ZDWHU�WKDW�PD\�EH�OHJDOO\
GLYHUWHG�SXUVXDQW�WR�2:5'¶V�VWDWXWHV�DQG�UXOHV���,W�GRHV�QRW�UHIHU�WR�SULYDWH�FRQYH\DQFH�
DJUHHPHQWV�WKDW�PD\�RU�PD\�QRW�EH�HQWHUHG�LQWR�EHWZHHQ�RZQHUV�RI�WKH�ODQG�RQ�ZKLFK�GLYHUVLRQ�
ZRUNV�DUH�ORFDWHG�DQG�ZDWHU�ULJKW�KROGHUV�´���([��34��DW������,Q�WUDQVIHU�DSSOLFDWLRQV��2:5'�
HYDOXDWHV�WKH�ZDWHU�ULJKW�DW�LVVXH�DV�GHILQHG�E\�WKH�FHUWLILFDWH���7KH�DPRXQW�RI�ZDWHU�ODZIXOO\�
DYDLODEOH�DIWHU�D�32'�WUDQVIHU�ZRXOG�EH�WKH�DPRXQW�RI�ZDWHU�DQ�DSSOLFDQW�ZRXOG�EH�OHJDOO\�
HQWLWOHG�WR�GLYHUW�DW�WKH�RULJLQDOO\�DXWKRUL]HG�32'�SHU�WKH�WHUPV�RI�WKH�FHUWLILFDWHG�ULJKW����7HVW��RI�
-DUDPLOOR���

Bridge Creek Stream Flows 

��� :DWHU�WHPSHUDWXUHV�GHFUHDVH�ZLWK�KLJKHU�VWUHDP�IORZV���:DWHU�WHPSHUDWXUHV
UHJXODUO\�H[FHHG���ၨ&�ZKHQ�VWUHDP�IORZV�DUH�ORZHU�WKDQ����FIV���-XYHQLOH�VWHHOKHDG�FDQQRW�
VXUYLYH�LQ�ZDWHU�WHPSHUDWXUHV�KLJKHU�WKDQ���ၨ&����([��3���DW�����

��� $�%ULGJH�&UHHN�VXUYH\�FRQGXFWHG�LQ�-XQH������VKRZHG�D�VWUHDP�IORZ�RI�����FIV���$
%ULGJH�&UHHN�VXUYH\�LQ�$XJXVW������VKRZHG�D�VWUHDP�IORZ�RI�����FIV����3��DW�����

��� ,Q�$XJXVW�������D�%/0�K\GURORJLVW�REVHUYHG�%ULGJH�&UHHN�VWUHDP�IORZV�GURSSLQJ
EHORZ����FIV�³DERXW�WKH�ILUVW�ZHHN�RI�-XO\�DQG�VWD\�EHORZ���FIV�WKH�UHVW�RI�WKH�VXPPHU��SUREDEO\�
GLSSLQJ�EHORZ���GXULQJ�WKH�ILUVW�ZHHN�RI�$XJXVW�´���([��3��DW�����

��� )RU�WKH�SHULRG�RI�-XQH�WKURXJK�$XJXVW�RI�WKH�\HDUV������WKURXJK�������%ULGJH
&UHHN�JDXJH�UHDGLQJV�VKRZHG�VWUHDP�IORZV�IURP�MXVW�DERYH���FIV�WR�����FIV�ZLWK�D�VLJQLILFDQW�
FOXVWHU�RI�UHDGLQJV�DURXQG����FIV�DQG�D�VHFRQG�VPDOOHU�VLJQLILFDQW�FOXVWHU�RI�UHDGLQJV�DURXQG���
FIV����([��3���DW�����

��� ,Q�-XQH�������%ULGJH�&UHHN�VWUHDP�IORZV�ZHUH�DW�4�FIV����([��3���DW����

��� 7KH�%ULGJH�&UHHN�VWUHDP�IORZ�ZDV������FIV�RQ�$XJXVW������������([��3���DW������

��� 2Q�$XJXVW����������%/0�QRWHG�WKDW�%ULGJH�&UHHN�VWD\HG�DERYH����FIV�GXULQJ�WKH
KRWWHVW�SDUW�RI�WKH������VXPPHU���7KH�VWUHDP�IORZ�RQ�$XJXVW����������ZDV������FIV����([��3���DW�
�����

��� ,Q�WKH�ODVW����\HDUV��%ULGJH�&UHHN�VWUHDP�IORZV�W\SLFDOO\�GLS�EHORZ����FIV�HYHU\
VXPPHU����7HVW��RI�7KLHPDQQ���
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CONCLUSIONS OF LAW 

,VVXH�$��$SSURYDO�RI�WKH�WUDQVIHU�ZRXOG�QRW�HQODUJH�WKH�VXEMHFW�ZDWHU�ULJKW���

,VVXH�%��$SSURYDO�RI�WKH�WUDQVIHU�ZRXOG�QRW�LQMXUH�RWKHU�H[LVWLQJ�ZDWHU�ULJKWV��

,VVXH�&��2:5'�GLG�QRW�H[FHHG�LWV�VWDWXWRU\�DXWKRULW\�E\�DSSURYLQJ�DQ�DGGLWLRQDO�SRLQW�RI�
GLYHUVLRQ��DV�RSSRVHG�WR�DSSURYDO�RI�D�FKDQJH�IURP�RQH�SRLQW�RI�GLYHUVLRQ�WR�DQRWKHU�SRLQW�RI�
GLYHUVLRQ���

,VVXH�*���7KH�VXEMHFW�ZDWHU�ULJKW�IRU�7��4�����ZKLFK�LV�D�ZDWHU�VWRUDJH�ULJKW��LV�D�ZDWHU�
XVH�VXEMHFW�WR�WUDQVIHU��

OPINION 

Burden and Standard of Proof 

³>$@VVLJQPHQW�RI�WKH�EXUGHQ�RI�SURRI�LV�D�ZD\�WR�GHFODUH�ZKLFK�SDUW\�ORVHV�LI�WKH�HYLGHQFH�RQ�
DQ�LVVXH�DSSHDUV�WR�EH�HTXDOO\�EDODQFHG�RU�LI�WKH�IDFWILQGHU�FDQQRW�VD\�XSRQ�ZKLFK�VLGH�WKH�HYLGHQFH�
ZHLJKV�PRUH�KHDYLO\�´��Marvin Wood Products v. Callow������2U�$SS�������������������³>)@DLOXUH�WR�
SURGXFH�HYLGHQFH�DW�DOO��RU�WKH�IDLOXUH�RI�WKH�HYLGHQFH�WR�SHUVXDGH�WKH�IDFWILQGHU��ZLOO�EH�IDWDO�WR�WKH�
SDUW\�ZLWK�WKH�EXUGHQ�RI�SURRI�´��Id.�DW��������

8QGHU�256�����4�������WKH�EXUGHQ�RI�SURRI�LQ�FRQWHVWHG�FDVHV�³IDOOV�RQ�µWKH�SURSRQHQW�RI�D�IDFW�
RU�SRVLWLRQ��WKH�SDUW\�ZKR�ZRXOG�EH�XQVXFFHVVIXO�LI�QR�HYLGHQFH�ZHUH�LQWURGXFHG�RQ�HLWKHU�VLGH�¶´�
McDowell v. Employment Department���4��2U����������Q�����������quoting Harris v. SAIF������2U�
������������������256�����4�������³7KH�EXUGHQ�RI�SUHVHQWLQJ�HYLGHQFH�WR�VXSSRUW�D�IDFW�RU�SRVLWLRQ�LQ�
D�FRQWHVWHG�FDVH�UHVWV�RQ�WKH�SURSRQHQW�RI�WKH�IDFW�RU�SRVLWLRQ�´����,Q�FRQWHVWHG�FDVHV�LQYROYLQJ�ZDWHU�
ULJKW�WUDQVIHU�DSSOLFDWLRQV��2:5'�FDQQRW�DSSURYH�WKH�DSSOLFDWLRQ�XQOHVV�WKH�UHFRUG�LQFOXGHV�VXIILFLHQW�
HYLGHQFH�IRU�2:5'�WR�PDNH�FHUWDLQ�ILQGLQJV��LQFOXGLQJ�WKDW�WKH�WUDQVIHU�ZLOO�QRW�UHVXOW�LQ�LQMXU\�RU�
HQODUJHPHQW���See�256��4����������2$5�������������������$V�VXFK��WKH�DSSOLFDQW�ZLOO�EH�
XQVXFFHVVIXO�LI�QR�HYLGHQFH�LV�LQWURGXFHG��DQG�WKH�DSSOLFDQW�EHDUV�WKH�EXUGHQ�RI�SURRI���+RZHYHU��
ZKHUH�WKHUH�LV�VXIILFLHQW�HYLGHQFH�LQ�WKH�UHFRUG�WR�PDNH�D�prima facie�FDVH�WKDW�WKH�FULWHULD�IRU�DSSURYDO�
KDYH�EHHQ�PHW��D�SDUW\�DVVHUWLQJ�WKDW�WKH�FULWHULD�KDYH�QRW�EHHQ�PHW�EHDUV�WKH�EXUGHQ�RI�SURGXFLQJ�
HYLGHQFH�WR�VXSSRUW�LWV�SRVLWLRQ��See Benz v. Water Resources Com’n���4�2U�$SS���������������������

7KH�VWDQGDUG�RI�SURRI�LQ�FRQWHVWHG�FDVHV�LV�WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��256�����4�������
Gallant v. Board of Medical Examiners������2U�$SS������������������ILQGLQJ�WKDW�LQ�HQDFWLQJ�256�
����4������WKH�OHJLVODWXUH�LQWHQGHG�WR�SUHVFULEH�D�VWDQGDUG�RI�SURRI�WKDW�FRUUHVSRQGHG�WR�WKH�
SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VWDQGDUG���Dixon v. Board of Nursing������2U�$SS������������������LQ�
DGPLQLVWUDWLYH�DFWLRQV��WKH�VWDQGDUG�RI�SURRI�WKDW�JHQHUDOO\�DSSOLHV�LQ�DJHQF\�SURFHHGLQJV�LV�WKH�
SUHSRQGHUDQFH�VWDQGDUG���3URRI�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�PHDQV�WKH�IDFW�ILQGHU�LV�FRQYLQFHG�
WKDW�WKH�IDFWV�DVVHUWHG�DUH�PRUH�OLNHO\�WUXH�WKDQ�IDOVH��Riley Hill General Contractor v. Tandy Corp.��
����2U������4�����������
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Applicable Law for Water Right Transfers 

9LD�WKH�HQDFWPHQW�RI�WKH�:DWHU�5LJKWV�$FW�LQ�������2U�/DZV�������FK�������WKH�GRFWULQH�RI�
SULRU�DSSURSULDWLRQ�EHFDPH�WKH�SUHYDLOLQJ�ZDWHU�ODZ�RI�2UHJRQ�����Fort Vannoy Irr. Dist. v. Water 
Resources Com’n���4��2U������4����������7KLV�PHDQV�WKDW��LQ�WLPHV�RI�ORZ�VWUHDP�IORZV��WKH�ZDWHU�ULJKW�
KROGHU�ZLWK�WKH�ROGHVW�SULRULW\�GDWH�FDQ�GHPDQG�WKH�ZDWHU�VSHFLILHG�LQ�WKHLU�ZDWHU�ULJKW�ZLWKRXW�UHJDUG�
IRU�WKH�QHHGV�RI�MXQLRU�XVHUV���,I�WKHUH�LV�D�VXUSOXV�EH\RQG�ZKDW�LV�QHFHVVDU\�WR�IXOILOO�WKH�VHQLRU�ULJKW��
WKH�ZDWHU�ULJKW�KROGHU�ZLWK�WKH�QH[W�VHQLRU�SULRULW\�GDWH�FDQ�WDNH�ZKDW�LV�DYDLODEOH�WR�VDWLVI\�WKHLU�QHHGV�
XQGHU�WKHLU�ZDWHU�ULJKW���7KLV�FRQWLQXHV�GRZQ�WKH�OLQH�XQWLO�WKHUH�LV�QR�VXUSOXV�RU�XQWLO�DOO�ULJKWV�DUH�
VDWLVILHG���See Klamath Irrigation Dist. v. U.S.���4��2U���������4���������see also�In re Sucker Creek��
���2U������������������

3ULRU�WR�������WKH�SULRULW\�GDWH�ZDV�EDVHG�XSRQ�WKH�GDWH�RI�DQ�DSSURSULDWRU¶V�SXEOLF�QRWLFH�RI�
WKHLU�LQWHQW�WR�DSSURSULDWH�ZDWHU�VR�ORQJ�DV�GLYHUVLRQ�DQG�EHQHILFLDO�XVH�RI�WKH�GLYHUWHG�ZDWHU�RFFXUUHG�
LQ�D�UHDVRQDEOH�WLPH���Klamath Irrigation���4��2U�DW��4���:LWK�WKH�SDVVDJH�RI�WKH�:DWHU�5LJKWV�$FW�LQ�
������VXEMHFW�WR�SULRU�ULJKWV�H[LVWLQJ�DW�WKH�WLPH�RI�SDVVDJH�RI�WKH�$FW��ZDWHUV�RI�WKH�VWDWH�PD\�EH�
DSSURSULDWHG�IRU�EHQHILFLDO�XVH�XQGHU�D�SHUPLW�LVVXHG�E\�2:5'�ZLWK�WKH�GDWH�RI�WKH�DSSOLFDWLRQ�IRU�WKH�
SHUPLW�GHVLJQDWHG�WKH�SULRULW\�GDWH�RI�WKH�ULJKW���See�256���������DQG�256����������

256���������SURYLGHV��

6XEMHFW�WR�H[LVWLQJ�ULJKWV��DQG�H[FHSW�DV�RWKHUZLVH�SURYLGHG�LQ�256�FKDSWHU������
DOO�ZDWHUV�ZLWKLQ�WKH�VWDWH�PD\�EH�DSSURSULDWHG�IRU�EHQHILFLDO�XVH��DV�SURYLGHG�LQ�
WKH�:DWHU�5LJKWV�$FW�DQG�QRW�RWKHUZLVH��EXW�QRWKLQJ�FRQWDLQHG�LQ�WKH�:DWHU�
5LJKWV�$FW�VKDOO�EH�VR�FRQVWUXHG�DV�WR�WDNH�DZD\�RU�LPSDLU�WKH�YHVWHG�ULJKW�RI�
DQ\�SHUVRQ�WR�DQ\�ZDWHU�RU�WR�WKH�XVH�RI�DQ\�ZDWHU��

256���������SURYLGHV��LQ�SDUW��

��� ([FHSW�IRU�D�XVH�H[HPSWHG�XQGHU�256������4��������4��������4��
�����4��RU���������RU�XQGHU�WKH�UHJLVWUDWLRQ�V\VWHP�VHW�IRUWK�LQ�256���������
DQ\�SHUVRQ�LQWHQGLQJ�WR�DFTXLUH�WKH�ULJKW�WR�WKH�EHQHILFLDO�XVH�RI�DQ\�RI�WKH
VXUIDFH�ZDWHUV�RI�WKLV�VWDWH�VKDOO��EHIRUH�EHJLQQLQJ�FRQVWUXFWLRQ��HQODUJHPHQW�RU
H[WHQVLRQ�RI�DQ\�GLWFK��FDQDO�RU�RWKHU�GLVWULEXWLQJ�RU�FRQWUROOLQJ�ZRUNV��RU
SHUIRUPLQJ�DQ\�ZRUN�LQ�FRQQHFWLRQ�ZLWK�WKH�FRQVWUXFWLRQ��RU�SURSRVHG
DSSURSULDWLRQ��PDNH�DQ�DSSOLFDWLRQ�WR�WKH�:DWHU�5HVRXUFHV�'HSDUWPHQW�IRU�D
SHUPLW�WR�PDNH�WKH�DSSURSULDWLRQ�

��� ([FHSW�IRU�D�XVH�H[HPSWHG�XQGHU�256������4��������4��������4��
�����4��RU���������RU�XQGHU�WKH�UHJLVWUDWLRQ�V\VWHP�VHW�IRUWK�LQ�256����������D
SHUVRQ�PD\�QRW�XVH��VWRUH�RU�GLYHUW�DQ\�ZDWHUV�XQWLO�DIWHU�WKH�GHSDUWPHQW�LVVXHV�D
SHUPLW�WR�DSSURSULDWH�WKH�ZDWHUV>�@

���7KH�ULSDULDQ�DQG�DSSURSULDWLRQ�GRFWULQHV�ZHUH�RQFH�ERWK�UHFRJQL]HG�LQ�2UHJRQ��5LSDULDQ�ULJKWV�DUH�EDVHG�RQ�D�
SDUW\¶V�RZQHUVKLS�RI�ODQG�DGMDFHQW�WR�D�ZDWHU�VRXUFH�DQG�IHDWXUH�HTXDOLW\��ZLWK�WKH�ULJKW�RI�HDFK�DSSURSULDWRU�
FRUUHODWHG�ZLWK�WKH�ULJKWV�RI�RWKHU�DSSURSULDWRUV��Fort Vannoy���4��2U�DW��4��In re Sucker Creek�����2U����������
��������
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256��4���������SURYLGHV��LQ�SDUW��

�D� ([FHSW�DV�SURYLGHG�LQ�VXEVHFWLRQV�����WR�����RI�WKLV�VHFWLRQ��DOO�ZDWHU�XVHG�LQ
WKLV�VWDWH�IRU�DQ\�SXUSRVH�VKDOO�UHPDLQ�DSSXUWHQDQW�WR�WKH�SUHPLVHV�XSRQ�ZKLFK�LW
LV�XVHG�DQG�QR�FKDQJH�LQ�XVH�RU�SODFH�RI�XVH�RI�DQ\�ZDWHU�IRU�DQ\�SXUSRVH�PD\
EH�PDGH�ZLWKRXW�FRPSOLDQFH�ZLWK�WKH�SURYLVLRQV�RI�256��4������DQG��4������
+RZHYHU��WKH�KROGHU�RI�DQ\�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU�PD\��XSRQ�FRPSOLDQFH
ZLWK�WKH�SURYLVLRQV�RI�256��4������DQG��4�������FKDQJH�WKH�XVH�DQG�SODFH�RI
XVH��WKH�SRLQW�RI�GLYHUVLRQ�RU�WKH�XVH�RI�WKH�ZDWHU�ZLWKRXW�ORVLQJ�SULRULW\�RI�WKH
ULJKW�>�@

256��4������SURYLGHV��LQ�SDUW��

����D��([FHSW�ZKHQ�WKH�DSSOLFDWLRQ�LV�PDGH�XQGHU�256��4������RU�ZKHQ�DQ�
DSSOLFDWLRQ�IRU�D�WHPSRUDU\�WUDQVIHU�LV�PDGH�XQGHU�256��4�������LI�WKH�KROGHU�RI�
D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU�IRU�LUULJDWLRQ��GRPHVWLF�XVH��PDQXIDFWXULQJ�
SXUSRVHV��RU�RWKHU�XVH��IRU�DQ\�UHDVRQ�GHVLUHV�WR�FKDQJH�WKH�SODFH�RI�XVH��WKH�
SRLQW�RI�GLYHUVLRQ��RU�WKH�XVH�PDGH�RI�WKH�ZDWHU��DQ�DSSOLFDWLRQ�WR�PDNH�VXFK�
FKDQJH��DV�WKH�FDVH�PD\�EH��VKDOO�EH�ILOHG�ZLWK�WKH�:DWHU�5HVRXUFHV�'HSDUWPHQW��


�
�
�
�


�4� ,I�WKH�DSSOLFDWLRQ�LV�WR�FKDQJH�WKH�SRLQW�RI�GLYHUVLRQ��WKH�WUDQVIHU�VKDOO
LQFOXGH�D�FRQGLWLRQ�WKDW�WKH�KROGHU�RI�WKH�ZDWHU�ULJKW�SURYLGH�D�SURSHU�ILVK�VFUHHQ
DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ��LI�UHTXHVWHG�E\�WKH�6WDWH�'HSDUWPHQW�RI�)LVK�DQG
:LOGOLIH�


�
�
�
�


��� ,I�D�WLPHO\�SURWHVW�LV�ILOHG��RU�LQ�WKH�RSLQLRQ�RI�WKH�:DWHU�5HVRXUFHV�'LUHFWRU
D�KHDULQJ�LV�QHFHVVDU\�WR�GHWHUPLQH�ZKHWKHU�WKH�SURSRVHG�FKDQJHV�DV�GHVFULEHG
E\�WKH�DSSOLFDWLRQ�ZRXOG�UHVXOW�LQ�LQMXU\�WR�H[LVWLQJ�ZDWHU�ULJKWV��WKH�GHSDUWPHQW
VKDOO�KROG�D�KHDULQJ�RQ�WKH�PDWWHU>�@

256��4������4����SURYLGHV��

³:DWHU�XVH�VXEMHFW�WR�WUDQVIHU´�PHDQV�D�ZDWHU�XVH�HVWDEOLVKHG�E\��

�D� $Q�DGMXGLFDWLRQ�XQGHU�256�FKDSWHU�����DV�HYLGHQFHG�E\�D�FRXUW�GHFUHH�

�E� $�ZDWHU�ULJKW�FHUWLILFDWH�

�F� $�ZDWHU�XVH�SHUPLW�IRU�ZKLFK�D�UHTXHVW�IRU�LVVXDQFH�RI�D�ZDWHU�ULJKW
FHUWLILFDWH�XQGHU�256���������KDV�EHHQ�UHFHLYHG�DQG�DSSURYHG�E\�WKH�:DWHU

���2:5'¶V�RSHUDWLYH�UXOH��2$5���������������4���SURYLGHV�WKH�VDPH�GHILQLWLRQ�IRU�³ZDWHU�XVH�VXEMHFW�WR�
WUDQVIHU´�DV�256��4������4���
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5HVRXUFHV�&RPPLVVLRQ�XQGHU�256����������RU�

�G� $�WUDQVIHU�DSSOLFDWLRQ�IRU�ZKLFK�DQ�RUGHU�DSSURYLQJ�WKH�FKDQJH�KDV�EHHQ
LVVXHG�XQGHU�256��4������DQG�IRU�ZKLFK�SURSHU�SURRI�RI�FRPSOHWLRQ�RI�WKH
FKDQJH�KDV�EHHQ�ILOHG�ZLWK�WKH�:DWHU�5HVRXUFHV�&RPPLVVLRQ�

256��4������SURYLGHV��LQ�SDUW��

����D��,I��DIWHU�KHDULQJ�RU�H[DPLQDWLRQ��WKH�:DWHU�5HVRXUFHV�&RPPLVVLRQ�ILQGV�
WKDW�D�SURSRVHG�FKDQJH�FDQ�EH�HIIHFWHG�ZLWKRXW�LQMXU\�WR�H[LVWLQJ�ZDWHU�ULJKWV��
WKH�FRPPLVVLRQ�VKDOO�PDNH�DQ�RUGHU�DSSURYLQJ�WKH�WUDQVIHU�DQG�IL[LQJ�D�WLPH�
OLPLW�ZLWKLQ�ZKLFK�WKH�DSSURYHG�FKDQJHV�PD\�EH�FRPSOHWHG��


�
�
�
�


����D��,I�D�FHUWLILFDWH�FRYHULQJ�WKH�ZDWHU�ULJKW�KDV�EHHQ�SUHYLRXVO\�LVVXHG��WKH�
FRPPLVVLRQ�VKDOO�FDQFHO�WKH�SUHYLRXV�FHUWLILFDWH�RU��LI�IRU�DQ�LUULJDWLRQ�GLVWULFW��
WKH�FRPPLVVLRQ�PD\�PRGLI\�WKH�SUHYLRXV�FHUWLILFDWH�DQG��ZKHQ�SURSHU�SURRI�RI�
FRPSOHWLRQ�RI�WKH�DXWKRUL]HG�FKDQJHV�KDV�EHHQ�ILOHG�ZLWK�WKH�FRPPLVVLRQ��LVVXH�
D�QHZ�FHUWLILFDWH�RU��LI�IRU�DQ�LUULJDWLRQ�GLVWULFW��PRGLI\�WKH�SUHYLRXV�FHUWLILFDWH��
SUHVHUYLQJ�WKH�SUHYLRXVO\�HVWDEOLVKHG�SULRULW\�RI�ULJKWV�DQG�FRYHULQJ�WKH�
DXWKRUL]HG�FKDQJHV���,I�RQO\�D�SRUWLRQ�RI�WKH�ZDWHU�ULJKW�FRYHUHG�E\�WKH�SUHYLRXV�
FHUWLILFDWH�LV�DIIHFWHG�E\�WKH�FKDQJHV��D�VHSDUDWH�QHZ�FHUWLILFDWH�PD\�EH�LVVXHG�WR�
FRYHU�WKH�XQDIIHFWHG�SRUWLRQ�RI�WKH�ZDWHU�ULJKW>�@�

2$5�
�������������SURYLGHV��LQ�SDUW�

��� 1R�FKDQJH�LQ�SRLQW�RI�GLYHUVLRQ�4�RU�DSSURSULDWLRQ�PD\�EH�PDGH�H[FHSW
DV�GHVFULEHG�XQGHU�2$5��������������RU�DV�DSSURYHG�RU�UHFRJQL]HG�E\�WKH
'HSDUWPHQW�WKURXJK�D�ZDWHU�ULJKW�WUDQVIHU��SHUPLW�DPHQGPHQW�XQGHU�256
���������RU�FHUWLILFDWH�RI�UHJLVWUDWLRQ�PRGLILFDWLRQ�XQGHU�2$5�FKDSWHU�����
GLYLVLRQ�����

��� ([FHSW�DV�SURYLGHG�LQ�256��4������DQG�2$5���������������D�FKDQJH�LQ
SRLQW�RI�GLYHUVLRQ�LV�UHVWULFWHG�WR�WKH�VDPH�VRXUFH�RI�VXUIDFH�ZDWHU��$�FKDQJH�LQ
SRLQW�RI�DSSURSULDWLRQ�XQGHU�D�ZDWHU�ULJKW�RU�FHUWLILFDWH�RI�UHJLVWUDWLRQ
PRGLILFDWLRQ�LV�UHVWULFWHG�WR�WKH�VDPH�DTXLIHU>�@

2$5���������4�������SURYLGHV��

7KH�'HSDUWPHQW¶V�SUHOLPLQDU\�GHWHUPLQDWLRQ�VKDOO�LQFOXGH�DQ�DVVHVVPHQW�RI�
ZKHWKHU��

�4�2$5�����������������SURYLGHV��

³3RLQW�RI�GLYHUVLRQ´�PHDQV�WKH�SODFH�DW�ZKLFK�VXUIDFH�ZDWHU�LV�GLYHUWHG�IURP�D�VXUIDFH�ZDWHU�
VRXUFH�DV�VSHFLILHG�LQ�WKH�ZDWHU�ULJKW���,W�PD\�EH�WKH�KHDG�RI�D�GLWFK��D�SXPS�VXFWLRQ�OLQH��WKH�
FHQWHU�OLQH�RI�D�GDP��RU�RWKHU�SRLQW�DW�ZKLFK�FRQWURO�LV�WDNHQ�RI�VXUIDFH�ZDWHU��
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�D� 7KH�ULJKW�KDV�EHHQ�XVHG�RYHU�WKH�SDVW�ILYH�\HDUV�DFFRUGLQJ�WR�WKH�WHUPV
DQG�FRQGLWLRQV�RI�WKH�ULJKW�DQG�WKDW�WKH�ULJKW�LV�QRW�VXEMHFW�WR�IRUIHLWXUH�XQGHU
256��4������

�E� 7KH�ZDWHU�XVHU�LV�UHDG\��ZLOOLQJ�DQG�DEOH�WR�XVH�WKH�IXOO�DPRXQW�RI�ZDWHU
DOORZHG�XQGHU�WKH�ULJKW�

�F� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�UHVXOW�LQ�HQODUJHPHQW�

�G� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�UHVXOW�LQ�LQMXU\��DQG

�H� $Q\�RWKHU�UHTXLUHPHQWV�IRU�ZDWHU�ULJKW�WUDQVIHUV�DUH�PHW�

2$5��������������GHILQHV�UHOHYDQW�WHUPV�IRU�2$5���������4�������DQG�SURYLGHV��LQ�
SDUW��

��� ³(QODUJHPHQW´�PHDQV�DQ�H[SDQVLRQ�RI�D�ZDWHU�ULJKW�DQG�LQFOXGHV��EXW�LV
QRW�OLPLWHG�WR�

�D� 8VLQJ�D�JUHDWHU�UDWH�RU�GXW\�RI�ZDWHU�SHU�DFUH�WKDQ�FXUUHQWO\�DOORZHG
XQGHU�D�ULJKW�

�E� ,QFUHDVLQJ�WKH�DFUHDJH�LUULJDWHG�XQGHU�D�ULJKW�

�F� )DLOLQJ�WR�NHHS�WKH�RULJLQDO�SODFH�RI�XVH�IURP�UHFHLYLQJ�ZDWHU�IURP�WKH
VDPH�VRXUFH��RU

�G� 'LYHUWLQJ�PRUH�ZDWHU�DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ�RU�DSSURSULDWLRQ�WKDQ
LV�OHJDOO\�DYDLODEOH�WR�WKDW�ULJKW�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ�RU
DSSURSULDWLRQ�

��� ³,QMXU\´�RU�³,QMXU\�WR�DQ�H[LVWLQJ�ZDWHU�ULJKW´�PHDQV�D�SURSRVHG�WUDQVIHU
ZRXOG�UHVXOW�LQ�DQRWKHU��H[LVWLQJ�ZDWHU�ULJKW�QRW�UHFHLYLQJ�SUHYLRXVO\�DYDLODEOH
ZDWHU�WR�ZKLFK�LW�LV�OHJDOO\�HQWLWOHG>�@

2$5��������������SURYLGHV��

��� $�WUDQVIHU�DSSOLFDWLRQ�VKDOO�EH�DSSURYHG�LI�WKH�'HSDUWPHQW�GHWHUPLQHV
WKDW�

�D� 7KH�ZDWHU�ULJKW�DIIHFWHG�E\�WKH�SURSRVHG�WUDQVIHU�LV�D�ZDWHU�XVH�VXEMHFW�WR
WUDQVIHU�DV�GHILQHG�LQ�256��4������4��DQG�2$5����������������4��
�
�
�


�
�
�
�


�F� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�QRW�UHVXOW�LQ�HQODUJHPHQW�DV�GHILQHG�LQ
2$5�����������������
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�G� ([FHSW�DV�SURYLGHG�LQ�2$5���������������WKH�SURSRVHG�WUDQVIHU�ZRXOG
QRW�UHVXOW�LQ�LQMXU\�DV�GHILQHG�LQ������������������DQG

�H� $Q\�RWKHU�UHTXLUHPHQWV�IRU�ZDWHU�ULJKW�WUDQVIHUV�DUH�PHW�

Issue A – Enlargement of a Water Right 

$V�D�FRQGLWLRQ�RI�DSSURYDO�RI�$SSOLFDQW¶V�WUDQVIHU�DSSOLFDWLRQ��WKH�FKDQJH�LQ�WKH�32'�FDQQRW�
UHVXOW�LQ�WKH�HQODUJHPHQW�RI�WKH�H[LVWLQJ�ZDWHU�ULJKWV���2$5�����������������F����3URWHVWDQW�DVVHUWV�WKDW�
WKH�ZDWHU�ULJKWV�ZRXOG�EH�HQODUJHG�LQ�WZR�ZD\V������WKH�1HZ�32'�ZRXOG�QRW�LQFOXGH�WKH����FIV�
OLPLWDWLRQ�FRQWDLQHG�LQ�WKH�%/0�52:��DQG�����WKH�&HUWLILFDWHV�ZRXOG�LQFOXGH�D�ODUJHU�QXPEHU�RI�
32'V�WKDQ�FXUUHQWO\�DXWKRUL]HG��

256��4���������D��UHTXLUHV�2:5'�WR�DSSURYH�WKH�WUDQVIHU�RI�D�ZDWHU�ULJKW�LI�WKH�SURSRVHG�
FKDQJH�FDQ�EH�HIIHFWHG�ZLWKRXW�LQMXU\�WR�H[LVWLQJ�ZDWHU�ULJKWV���2:5'�DGPLQLVWUDWLYH�UXOHV�UHLWHUDWH�
WKDW�UHTXLUHPHQW�DQG�DGG�D�UHTXLUHPHQW�WKDW�WKH�SURSRVHG�WUDQVIHU�QRW�UHVXOW�LQ�HQODUJHPHQW�RI�WKH�
ZDWHU�ULJKW���2$5�����������������F��DQG��G����2ULJLQDOO\��HQODUJHPHQW�ZDV�FRQVLGHUHG�DQ�HOHPHQW�RI�
LQMXU\���,Q�UHVSRQVH�WR�FLUFXPVWDQFHV�LQ�ZKLFK�D�ZDWHU�ULJKW�FRXOG�EH�HQODUJHG�DQG�\HW�QRW�FDXVH�LQMXU\��
2:5'�HVWDEOLVKHG�LQMXU\�DQG�HQODUJHPHQW�DV�WZR�VHSDUDWH�FULWHULD�XVHG�LQ�HYDOXDWLQJ�WUDQVIHU�
DSSOLFDWLRQV���2$5���������4���������2:5'�GHILQHG�HQODUJHPHQW�LQ�2$5�����������������WR�
LQFOXGH��DV�SHUWLQHQW�LQ�WKLV�PDWWHU��

�G� 'LYHUWLQJ�PRUH�ZDWHU�DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ�RU�DSSURSULDWLRQ�WKDQ�LV�legally
available�WR�WKDW�ULJKW�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ�RU�DSSURSULDWLRQ�

(PSKDVLV�DGGHG���3URWHVWDQW�DUJXHV�WKDW��EHFDXVH�RI�WKH����FIV�OLPLWDWLRQ�LQ�WKH�%/0�52:�LV�UHTXLUHG�
E\�WKH�-'%503��GHYHORSHG�SXUVXDQW�WR�IHGHUDO�ODZ���QR�ZDWHU�LV�OHJDOO\�DYDLODEOH�WR�$SSOLFDQW�DW�WKH�
RULJLQDO�32'��%/0�32'��ZKHQ�%ULGJH�&UHHN�VWUHDP�IORZV�GURS�EHORZ����FIV�DQG��WKHUHIRUH��WKDW�
VDPH�OLPLWDWLRQ�VKRXOG�DSSO\�WR�$SSOLFDQW¶V�SURVSHFWLYH�ZDWHU�GLYHUVLRQV�IURP�WKH�1HZ�32'��

,Q�3'�7��4�����2:5'�UHVWULFWHG�$SSOLFDQW¶V�ZDWHU�GLYHUVLRQ�DW�WKH�1HZ�32'�IRU�&HUWLILFDWH�
������WR�ZDWHU�GLYHUVLRQV�WKDW�³VKDOO�QRW�H[FHHG�WKH�TXDQWLW\�RI�ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�
RULJLQDO´�32'���([KLELW�$��DW��4����+RZHYHU��2:5'¶V�XVH�RI�WKH�WHUP�OHJDOO\�ODZIXOO\�DYDLODEOH�GRHV�
QRW�LQFOXGH�DQ\�UHVWULFWLRQV�FUHDWHG�E\�WKLUG�SDUW\�DJUHHPHQWV��VXFK�DV�WKH�%/0�52:���2:5'�
HYDOXDWHV�WKH�ZDWHU�ULJKW�FHUWLILFDWH�WR�GHWHUPLQH�WKH�DPRXQW�RI�ZDWHU�ODZIXOO\�DYDLODEOH�WR�DQ�DSSOLFDQW�
XQGHU�2UHJRQ�ODZ���6SHFLILFDOO\��2:5'�ILQGV�WKH�DPRXQW�RI�ZDWHU�ODZIXOO\�DYDLODEOH�DIWHU�D�32'�
WUDQVIHU�WR�EH�WKH�DPRXQW�RI�ZDWHU�DQ�DSSOLFDQW�ZRXOG�EH�OHJDOO\�HQWLWOHG�WR�DSSURSULDWH�RU�GLYHUW�E\�
2UHJRQ�ODZ�DW�WKH�RULJLQDOO\�DXWKRUL]HG�32'�SHU�WKH�WHUPV�RI�WKH�FHUWLILFDWHG�ULJKW���$V�VWDWHG�LQ�WKH�
0DQXDO��WR�SUHYHQW�HQODUJHPHQW��WKH�GLYHUWHG�ZDWHU�PD\�RQO\�EH�H[HUFLVHG�DW�WKH�DXWKRUL]HG�SODFH�RI�
XVH�DQG�LQ�WKH�DPRXQW�QHHGHG�WR�VDWLVI\�WKH�EHQHILFLDO�XVH�DV�GHVFULEHG�LQ�WKH�FHUWLILFDWHG�ZDWHU�ULJKW���
([KLELW�$��DW�����,Q�WKLV�PDWWHU��WKH�&HUWLILFDWH�������GRHV�QRW�LQFOXGH�D����FIV�OLPLWDWLRQ��

7KH�2UHJRQ�6XSUHPH�&RXUW�KDV�KHOG�WKDW�ZKHUH�³WKH�DJHQF\¶V�SODXVLEOH�LQWHUSUHWDWLRQ�RI�LWV�
RZQ�UXOH�FDQQRW�EH�VKRZQ�HLWKHU�WR�EH�LQFRQVLVWHQW�ZLWK�WKH�ZRUGLQJ�RI�WKH�UXOH�LWVHOI��RU�ZLWK�WKH�UXOH¶V�
FRQWH[W��RU�ZLWK�DQ\�RWKHU�VRXUFH�RI�ODZ��WKHUH�LV�QR�EDVLV�
�
�
�>WR@�DVVHUW�WKDW�WKH�UXOH�KDV�EHHQ�
LQWHUSUHWHG�µHUURQHRXVO\�¶´��See Don’t Waste Oregon Com. v. Energy Facility Siting������2U�������4��
����4����3URWHVWDQW�DUJXHG�WKDW�2:5'¶V�LQWHUSUHWDWLRQ�RI�2$5������������������G��LV�LPSODXVLEOH���
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7KH�$/-�GLVDJUHHV�DQG�IXUWKHU�ILQGV�FRPSHOOLQJ�$SSOLFDQW¶V�DUJXPHQW�WKDW�2:5'�SURSHUO\�UHMHFWV�
FRQVLGHUDWLRQ�RI�WKLUG�SDUW\�DJUHHPHQWV�ZKHQ�HYDOXDWLQJ�D�ZDWHU�WUDQVIHU�DSSOLFDWLRQ��

$V�QRWHG�DERYH��WKH�:DWHU�5LJKWV�$FW�PDGH�WKH�GRFWULQH�RI�SULRU�DSSURSULDWLRQ�WKH�SUHYDLOLQJ�
ZDWHU�ODZ�RI�2UHJRQ���7KDW�GRFWULQH�HQFRXUDJHV�WKH�IXOO�XVH�RI�YHVWHG�ZDWHU�ULJKWV�EDVHG�XSRQ�WKH�
VHQLRULW\�RI�WKH�H[LVWLQJ�ZDWHU�ULJKWV���256���������SURYLGHV�WKDW�QRWKLQJ�LQ�WKH�:DWHU�5LJKWV�$FW���LV�
³WR�WDNH�DZD\�RU�LPSDLU�WKH�YHVWHG�ULJKW�RI�DQ\�SHUVRQ�WR�DQ\�ZDWHU�RU�WR�WKH�XVH�RI�DQ\�ZDWHU�´��7KLV�
VDPH�VWDWXWH�DXWKRUL]HV�2:5'�WR�UHYLHZ�WKH�DSSURSULDWLRQ�RI�ZDWHU�IRU�EHQHILFLDO�XVH�DV�SURYLGHG�LQ�
WKH�:DWHU�5LJKWV�$FW��³DQG�QRW�RWKHUZLVH�´��256�����������$GGLWLRQDOO\��WKH�ZDWHU�ULJKW�FHUWLILFDWH�
GHILQHV�WKH�WHUPV��SULRULW\�DQG�H[WHQW��RI�WKH�DSSURSULDWLRQ���256����������$�ZDWHU�ULJKW�FHUWLILFDWH�
³VKDOO�EH�FRQFOXVLYH�HYLGHQFH�RI�WKH�SULRULW\�DQG�H[WHQW�RI�WKH�DSSURSULDWLRQ�WKHUHLQ�GHVFULEHG�´���
)LQDOO\��256��4���4�����D��SURYLGHV�WKDW�2:5'�VKDOO�³UHJXODWH�WKH�GLVWULEXWLRQ�RI�ZDWHU�DPRQJ�WKH�
YDULRXV�XVHUV�RI�ZDWHU�IURP�DQ\�QDWXUDO�VXUIDFH�RU�JURXQG�ZDWHU�VXSSO\�LQ�DFFRUGDQFH�ZLWK�WKH�ZDWHU�
XVHUV¶�H[LVWLQJ�ZDWHU�ULJKWV�RI�UHFRUG�LQ�WKH�:DWHU�5HVRXUFHV�'HSDUWPHQW���7KXV��2:5'¶V�
LQWHUSUHWDWLRQ�WR�UHVWULFW�WKH�UHYLHZ�RI�³OHJDOO\�DYDLODEOH´�WR�2:5'¶V�VWDWXWHV�DQG�UXOHV�DQG�WKH�WHUPV�
RI�WKH�FHUWLILFDWHG�ZDWHU�ULJKW�DW�LVVXH��ZLWKRXW�UHJDUG�WR�DQ\�WKLUG�SDUW\�DJUHHPHQWV�RU�IHGHUDO�ODZ��LV�
SODXVLEOH�ZLWKLQ�WKH�FRQWH[W�RI�WKLV�VWDWXWRU\�VFKHPH��ZKLFK�SURYLGHV�WKDW�ZDWHU�LV�WR�EH�GLVWULEXWHG�
EDVHG�RQ�ZDWHU�ULJKWV�RI�UHFRUG�DQG�WKDW�D�ZDWHU�ULJKW�FHUWLILFDWH�LV�FRQFOXVLYH�HYLGHQFH�RI�WKH�H[WHQW�RI�
WKH�ZDWHU�ULJKW�WKH�FHUWLILFDWH�GHVFULEHV����

$V�$SSOLFDQW�IXUWKHU�QRWHV��WKH�VWDWXWHV�FRQFHUQLQJ�WKH�WUDQVIHU�RI�D�VWDWH�ZDWHU�ULJKW�FHUWLILFDWH�
SURYLGH�IRU�2:5'¶V�UHYLHZ�RI�WKH�WUDQVIHU�DSSOLFDWLRQ�XQGHU�YDULRXV�VWDWH�ODZV��VXFK�DV�256�
�4������4����4��������4�������DQG�256��4��������7KHVH�VWDWXWHV�GR�QRW�SURYLGH�IRU�2:5'¶V�WUDQVIHU�
DSSOLFDWLRQ�UHYLHZ�WR�LQFOXGH�FRQVLGHUDWLRQ�RI�IHGHUDO�ODZ��IHGHUDO�UHVRXUFH�PDQDJHPHQW�SODQV��RU�
WKLUG�SDUW\�DJUHHPHQWV���,Q�VXP��D�UHYLHZ�RI�WKH�WH[W�RI�WKH�UXOH�ZLWKLQ�WKH�UXOH¶V�FRQWH[W�VXSSRUWV�
2:5'¶V�LQWHUSUHWDWLRQ���7KHUHIRUH��WKH�DGGLWLRQ�RI�WKH�1HZ�32'�WKDW�LV�QRW�VXEMHFW�WR�WKH����FIV�
OLPLWDWLRQ�FRQWDLQHG�LQ�WKH�%/0�52:�WR�WKH�ZDWHU�GHOLYHU\�V\VWHP�IRU�&HUWLILFDWH�������LV�QRW�DQ�
HQODUJHPHQW�RI�WKH�ZDWHU�ULJKW���7KH�$SSOLFDQW�ZLOO�VLPSO\�UHQHZ�XVLQJ�WKH�IXOO�DPRXQW�RI�LWV�
FHUWLILFDWHG�ZDWHU�ULJKW��DV�LW�GLG�SULRU�WR�WKH�HQWU\�RI�WKH�%/0�52:��

3URWHVWDQW�DOVR�DVVHUWV�WKDW�WKH�DGGLWLRQ�RI�WKH�1HZ�32'�LV�DQ�HQODUJHPHQW�RI�WKH�FHUWLILFDWHG�

���8QGHU�256����������³:DWHU�5LJKWV�$FW´�DV�XVHG�LQ�256�FKDSWHU�������³PHDQV�DQG�HPEUDFHV�256����������
�����������������������4��WR������������������WR�����4��������4�����4������WR��4��������4������WR��4�������
�4������WR��4��4�����4��44��WR��4��4�����4������WR��4������DQG��4������WR��4������´��$V�VXFK��³:DWHU�5LJKWV�
$FW�´�DV�XVHG�LQ�256�FKDSWHU������LQFOXGHV�WKH�SRUWLRQV�RI�256�FKDSWHU��4��JRYHUQLQJ�ZDWHU�ULJKW�WUDQVIHUV�
�256��4������WR��4����������

���3URWHVWDQW�DUJXHV��EDVHG�RQ�256������4�����D��(�����������������4��4�����DQG���4��������WKDW�³OHJDOO\�
DYDLODEOH�´�DV�XVHG�LQ�2$5�����������������G���PXVW�LQFOXGH�UHVWULFWLRQV�LPSRVHG�E\�WKLUG�SDUW\�DJUHHPHQWV�
JUDQWLQJ�DXWKRUL]DWLRQ�WR�XVH�QRQ�RZQHG�ODQG���256������4�����D��(��UHTXLUHV�DSSOLFDWLRQV�IRU�SHUPLWV�WR�
DSSURSULDWH�VXUIDFH�ZDWHU�WR�LQFOXGH�³>D@�VWDWHPHQW�GHFODULQJ�ZKHWKHU�WKH�DSSOLFDQW�KDV�ZULWWHQ�DXWKRUL]DWLRQ�RU�
DQ�HDVHPHQW�SHUPLWWLQJ�DFFHVV�WR�QRQ�RZQHG�ODQG�FURVVHG�E\�WKH�GLWFK��FDQDO�RU�RWKHU�ZRUN�´��256������������
SURYLGHV�WKDW��ZKHUH�WKH�DFTXLVLWLRQ�RI�RZQHUVKLS�RI�RU�DXWKRUL]DWLRQ�WR�XVH�QRQ�RZQHG�ODQG�LV�UHTXLUHG�IRU�
LVVXDQFH�RI�D�SHUPLW�WR�DSSURSULDWH�ZDWHU��IDLOXUH�WR�REWDLQ�VXFK�RZQHUVKLS�RU�DXWKRUL]DWLRQ�LV�JURXQGV�IRU�UHIXVDO�
WR�LVVXH�WKH�SHUPLW��256���4��4�����DQG���4��������FRQFHUQ�FULPLQDO�WUHVSDVV����1RQH�RI�WKHVH�VWDWXWHV�SURYLGH�
WKDW�WKH�DPRXQW�RI�ZDWHU�DYDLODEOH�XQGHU�DQ�2UHJRQ�ZDWHU�ULJKW�LV�GHILQHG�E\�WKLUG�SDUW\�DJUHHPHQWV�FRQFHUQLQJ�
ODQG�XVH�RU�FRQWUDGLFW�WKH�JHQHUDO�WKUXVW�RI�WKH�VWDWXWRU\�VFKHPH�WKDW������ZDWHU�VKRXOG�EH�GLVWULEXWHG�EDVHG�RQ�
ZDWHU�ULJKWV�RI�UHFRUG��DQG�����WKH�H[WHQW�RI�D�FHUWLILFDWHG�ZDWHU�ULJKW�LV�GHILQHG�E\�WKH�ZDWHU�ULJKW�FHUWLILFDWH���
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ZDWHU�ULJKWV���(VVHQWLDOO\��3URWHVWDQW�DUJXHV�WKDW�WKH�QXPHULFDO�LQFUHDVH�LQ�WKH�QXPEHU�RI�WKH�DYDLODEOH�
32'V�IURP�RQH��%ULGJH�&UHHN��32'�WR�WZR��%ULGJH�&UHHN��32'V�LV�DQ�HQODUJHPHQW���$OWKRXJK�WKHUH�
LV�D�QXPHULFDO�LQFUHDVH�LQ�WKH�32'V�IURP�ZKLFK�$SSOLFDQW�LV�DXWKRUL]HG�WR�GLYHUW�ZDWHU��WKH�SULRULW\��
VRXUFH��SODFH�RI�XVH��W\SH�RI�XVH��DQG�H[WHQW�RI�WKH�ZDWHU�ULJKW�UHPDLQV�XQFKDQJHG�E\�WKH�LQFUHDVH�LQ�
32'V���7KHVH�LWHPV��SULRULW\��VRXUFH��SODFH�RI�XVH��W\SH�RI�XVH��DQG�H[WHQW��DUH�DWWULEXWHV�WKDW�JR�WR�WKH�
KHDUW�RI�D�ZDWHU�ULJKW�±�WKH�EHQHILFLDO�XVH�RI�ZDWHU���7KH�32'�LV�PHUHO\�SDUW�RI�WKH�ZDWHU�GHOLYHU\�
V\VWHP�DQG�QRW�SDUW�RI�WKH�EHQHILFLDO�XVH�RI�WKH�ZDWHU���See�Russell-Smith v. Water Resources Dept.��
����2U�$SS��������������������3'�7��4����FRQWDLQV�WKH�OLPLWDWLRQ�WKDW�WKH�$SSOLFDQW�FDQQRW�GLYHUW�
PRUH�ZDWHU�IURP�WKH�DYDLODEOH�32'V�WKDQ�LW�FRXOG�GLYHUW�IURP�WKH�RULJLQDO�32'�V����3'�7��4����
FRQWDLQV�WKH�OLPLWDWLRQ�WKDW�WKH�$SSOLFDQW�FDQQRW�GLYHUW�PRUH�ZDWHU�IURP�WKH�1HZ�32'�WKDQ�LW�FRXOG�
GLYHUW�IURP�WKH�%/0�32'���$V�DFNQRZOHGJHG�DW�KHDULQJ��2:5'�HUUHG�LQ�WKH�ODQJXDJH�RI�WKLV�
FRQGLWLRQ�DQG�LQWHQGHG�WKDW�WKH�FRQGLWLRQ�VWDWH�WKDW�$SSOLFDQW�FDQQRW�GLYHUW�PRUH�ZDWHU�IURP�WKH�1HZ�
DQG�%/0�32'V�WKDQ�WKH�ZDWHU�LW�FRXOG�GLYHUW�IURP�WKH�%/0�32'���:LWK�WKDW�PRGLILFDWLRQ�WR�WKH�
FRQGLWLRQ��WKH�SURSRVHG�OLPLWDWLRQ�SUHYHQWV�DQ\�HQODUJHPHQW�IURP�WKH�FKDQJH�LQ�WKH�ZDWHU�GHOLYHU\�
V\VWHP�VRXJKW�LQ�$SSOLFDQW¶V�WUDQVIHU�DSSOLFDWLRQ���,WHPV�VXFK�DV�WKH�VRXUFH�RI�WKH�ZDWHU��WKH�DFUHV�
UHFHLYLQJ�WKH�ZDWHU��WKH�W\SH�RI�XVH�DQG�WKH�UDWH�DQG�GXW\�UHPDLQ�XQFKDQJHG����

)LQDOO\��SURWHVWDQW�DUJXHV�WKDW�HYHQ�LI�DSSURYDO�RI�WKH�SURSRVHG�WUDQVIHU�ZLOO�QRW�UHVXOW�LQ�
$SSOLFDQW�GLYHUWLQJ�PRUH�ZDWHU�DW�WKH�1HZ�32'�WKDQ�LV�OHJDOO\�DYDLODEOH�DW�WKH�%/0�32'��DSSURYLQJ�
WKH�WUDQVIHU�ZLWKRXW�LQFOXGLQJ�WKH����FIV�OLPLWDWLRQ�ZLOO�FDXVH�³DQ�H[SDQVLRQ´�RI�WKH�VXEMHFW�ZDWHU�
ULJKWV�DQG�UHVXOW�LQ�HQODUJHPHQW�XQGHU�2$5������������������7KH�SURSRVHG�WUDQVIHU�ZLOO�QRW�UHVXOW�LQ�
DQ\�RI�WKH�RWKHU�W\SHV�RI�³H[SDQVLRQ´�OLVWHG�LQ�2$5������������������,W�ZLOO�QRW�DOORZ�WKH�XVH�RI�D�
JUHDWHU�UDWH�RU�GXW\�RI�ZDWHU�SHU�DFUH�WKDQ�FXUUHQWO\�DOORZHG��LQFUHDVH�WKH�DFUHDJH�LUULJDWHG��RU�FKDQJH�
WKH�SODFH�RI�XVH��1RU�ZLOO�LW�DOORZ�IRU�DQ\�RWKHU�W\SH�RI�H[SDQVLRQ�RI�WKH�terms of the water right��,W�ZLOO�
QRW�FKDQJH�WKH�W\SH�RI�XVH�RU�SULRULW\�GDWH��DQG�WKH�ULJKW�ZLOO�UHPDLQ�VXEMHFW�WR�WKH�DGGLWLRQDO�OLPLW�WKDW�
ZDWHU�XVH�PD\�QRW�H[FHHG�WKH�DPRXQW�RI�ZDWHU�QHHGHG�WR�VDWLVI\�WKH�EHQHILFLDO�XVHV�GHVFULEHG�LQ�WKH�
FHUWLILFDWH��7KH�SURSRVHG�WUDQVIHU�ZLOO�QRW�UHVXOW�LQ�HQODUJHPHQW�DV�GHILQHG�LQ�2$5����������������������

,Q�VXP��WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VKRZV�WKDW�WKH�DSSURYDO�RI�WKH�1HZ�32'�DV�QRWHG�LQ�
3'�7��4�����FRXSOHG�ZLWK�WKH�LQGLFDWHG�PRGLILFDWLRQ�WR�WKH�GLYHUVLRQ�OLPLWDWLRQ��ZLOO�QRW�FDXVH�
HQODUJHPHQW��

Issue B – Injury to Water Rights 

&HUWLILFDWH�������LV�DQ�LQVWUHDP�ZDWHU�ULJKW�ZLWK�D�SULRULW\�GDWH�RI�1RYHPEHU����������WKDW�
3URWHVWDQW�VSHFLILFDOO\�LGHQWLILHG�LQ�LWV�3URWHVW�DV�D�ZDWHU�ULJKW�WKDW�ZRXOG�EH�LQMXUHG�E\�WKH�SURSRVHG�
FKDQJH�LQ�32'���,Q�LWV�3URWHVW��3URWHVWDQW�VXJJHVWHG�WKDW�³RWKHU�H[LVWLQJ�ZDWHU�ULJKWV�´�ZLWKRXW�
LGHQWLI\LQJ�DQ\�ZDWHU�ULJKW�RWKHU�WKDQ�&HUWLILFDWH��������ZRXOG�EH�LQMXUHG�E\�WKH�SURSRVHG�FKDQJH�LQ�
32'���$W�KHDULQJ��3URWHVWDQW�VXEPLWWHG�&HUWLILFDWHV�RI�MXQLRU�ZDWHU�ULJKWV�RQ�WKH�-RKQ�'D\�5LYHU�DQG�
%ULGJH�&UHHN��

2Q�-DQXDU\�����������WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��LQ�
ZKLFK�$/-�)DLU�JUDQWHG�$SSOLFDQW¶V�PRWLRQ�UHJDUGLQJ�,VVXH�%�DQG�WKH�MXQLRU�ZDWHU�ULJKW�FRQWDLQHG�LQ�
&HUWLILFDWH���������%HFDXVH�WKH�5XOLQJ�UHVROYHG�WKDW�LVVXH��LW�LV�DWWDFKHG�DQG�LQFRUSRUDWHG�LQWR�WKLV�
3URSRVHG�DQG�)LQDO�2UGHU���%DVHG�XSRQ�WKH�ILQGLQJV�LQ�WKDW�5XOLQJ��2:5'¶V�DSSURYDO�RI�WKH�WUDQVIHU�
DSSOLFDWLRQ�ZRXOG�QRW�LQMXUH�WKH�ZDWHU�ULJKW�FRQWDLQHG�LQ�&HUWLILFDWH���������7KH�ILQGLQJV�LQ�WKDW�5XOLQJ�
ZRXOG�DOVR�EH�DSSOLFDEOH�WR�DQ\�RWKHU�MXQLRU�ZDWHU�ULJKWV�DQG�DUH�VR�DGRSWHG�KHUHLQ�DV�DWWDFKHG��
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Additionally, the ALJ is not persuaded of the existence of any injury to other water rights by 
the evidence developed at hearing.  First, Protestant presented no evidence that any holder of an 
existing water right objected to the proposed change or asserted that their water right would be injured.  
Second, although Protestant presented copies of some Certificates, the statuses of those water rights are 
unknown.  A copy of a Certificate does not establish that the certificated water right still exists.  For 
example, Certificate 13592 was cancelled in 2006 as part of the grant of a transfer application.  It also 
does not establish that the holder of the Certificate continues to use the water right.  Essentially, the 
evidentiary record is silent on any recognizable injury to a junior water right holder.37 

The evidence established that there are active water rights junior to Applicant’s water right as 
some of these rights have been shut off in response to the call by the holder of the only water right on 
Bridge Creek senior to Applicant’s Certificates 13593 and 96311.  The evidence also established that, 
prior to the implementation of the 10 cfs limitation on Applicant’s lands, Applicant never made a call 
for its own water rights.  This evidence supports a finding that Applicant’s resumption of its water 
rights without the 10 cfs limitation will not result on calls on junior water holders. 

Protestant presented uncontroverted evidence that larger stream flows improve the health of 
Bridge Creek for steelhead and other sensitive species.  Similarly, Protestant presented uncontroverted 
evidence that temperatures exceed safe levels for aquatic life when Bridge Creek stream flows drop 
below 10 cfs.  However, this matter involves a transfer application, specifically the addition of the New 
POD, filed by Applicant.  For purposes of a transfer application, OWRD must grant the transfer 
application when certain conditions are satisfied, such as no enlargement of the water right, water use 
is subject to transfer, and no injury to existing water rights.  Protestant’s environmental concerns are 
not a factor for OWRD’s consideration when evaluating a transfer application. 

In this matter, Applicant sought to add the New POD, located on the Property, to its current 
water delivery system.  The New POD is located a short distance downstream from the BLM POD.  
There are no tributaries or drainage systems connecting to Bridge Creek between the BLM POD and 
the New POD.  There are no other PODs between these PODs.  The water diversion capacity at the 
New POD is equivalent to the BLM POD.  Bridge Creek stream flows at the New POD are similar to 
the stream flows at the BLM POD.  Ultimately, the requested change is as uneventful and innocuous a 
change as the ALJ can imagine. 

In conclusion, there is no evidence in the record of any injury to existing water rights caused by 
the addition of the New POD to Certificate 68553, and the preponderance of the evidence shows that 
the addition of the NEW POD will not cause injury to existing water rights. 

Issue C – Approval of an Additional POD 

On January 15, 2025, the OAH issued a Ruling on Motion for Summary Determination, in 
which ALJ Fair granted Applicant’s motion regarding Issue C in PD 14158.  In the Motion, Applicant 
had not requested a favorable ruling on Protestant’s Issue C claim filed in PD T- 14170.  However, in 
the parties’ February 4, 2025 Further Stipulations Regarding Issues for Hearing, the parties agreed that 
Protestant’s argument on Issue C is the same for PD T-14170 as for PD T-14158.  As such, the parties 

37 The ALJ rejects the assumption that injury to junior water right holders automatically occurs just because 
Applicant resumes diverting water, as needed, when Bridge Creek stream flows drop below 10 cfs as it did prior 
to 2020. 
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UHFRJQL]HG�WKDW�IXUWKHU�OLWLJDWLRQ�RI�WKDW�LVVXH�ZRXOG�UHVXOW�LQ�WKH�VDPH�UXOLQJ�IURP�WKH�$/-���
3URWHVWDQW¶V�,VVXH�&�FODLPV�ZHUH�ZLWKGUDZQ�DV�LVVXHV�IRU�KHDULQJ�EXW�ZHUH�SUHVHUYHG�WR�IROORZ�DQG�
PLPLF�WKH�UHVXOW�RI�DQ\�IXUWKHU�DGMXGLFDWLRQ�RI�,VVXH�&�LQ�3'�7��4�����

Issue G – Water Use Subject to Transfer 

2Q�-DQXDU\�����������WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��LQ�
ZKLFK�$/-�)DLU�JUDQWHG�$SSOLFDQW¶V�PRWLRQ�UHJDUGLQJ�,VVXH�*���%HFDXVH�WKH�5XOLQJ�UHVROYHG�WKDW�LVVXH��
LW�LV�DWWDFKHG�DQG�LQFRUSRUDWHG�LQWR�WKLV�3URSRVHG�DQG�)LQDO�2UGHU���%DVHG�XSRQ�WKH�ILQGLQJV�LQ�WKDW�
5XOLQJ��WKH�VXEMHFW�ZDWHU�ULJKW�IRU�7��4�����ZKLFK�LV�D�ZDWHU�VWRUDJH�ULJKW��LV�D�ZDWHU�XVH�VXEMHFW�WR�
WUDQVIHU��

CONSIDERATION OF EXCEPTIONS 

7KH�'LUHFWRU�KDV�FRQVLGHUHG�$SSOLFDQW¶V�DQG�3URWHVWDQW¶V�H[FHSWLRQV�WR�WKH�3URSRVHG�2UGHU�DQG�
$SSOLFDQW¶V�UHVSRQVH�WR�3URWHVWDQW¶V�H[FHSWLRQV���7KH�'LUHFWRU¶V�GLVSRVLWLRQ�RI�FHUWDLQ�RI�WKH�H[FHSWLRQV�
LV�GLVFXVVHG�EHORZ���$OO�H[FHSWLRQV�QRW�GLVFXVVHG�EHORZ�DUH�GHQLHG�����

7KH�'LUHFWRU�ILQGV�WKDW�WR�WKH�H[WHQW�DQ\�RI�WKH�FKDQJHV�WR�WKH�3URSRVHG�2UGHU�GHVFULEHG�LQ�WKLV�
VHFWLRQ�FRQVWLWXWH�FKDQJHV�WR�D�ILQGLQJ�RI�KLVWRULFDO�IDFW�DV�³ILQGLQJ�RI�KLVWRULFDO�IDFW´�LV�GHILQHG�LQ�256�
�����������DQG�2$5��������������4���WKH�FKDQJHV�DUH�VXSSRUWHG�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�LQ�
WKH�UHFRUG���$GGLWLRQV�WR�WKH�WH[W�RI�WKH�3URSRVHG�2UGHU�DUH�VKRZQ�LQ�XQGHUOLQH��DQG�GHOHWLRQV�DUH�
VKRZQ�LQ�VWULNHRXW����

Exception 1:  $SSOLFDQW�REMHFWV�WR�WKH�VWDWHPHQW�LQ�WKH�ILUVW�VHQWHQFH�RI�)LQGLQJ�RI�)DFW����WKDW�WKH�
1HZ�32'�LV�³DSSUR[LPDWHO\������PLOHV�GRZQVWUHDP�IURP�WKH�%/0�32'´�DQG�DUJXHV�WKDW�([KLELW�5��
DW����0U��:LOOLDP¶V�WHVWLPRQ\��DQG�([KLELW�$��DW������WKH�SUHOLPLQDU\�GHWHUPLQDWLRQ�IRU�WUDQVIHU�
DSSOLFDWLRQ�7��4�����VKRZ�WKDW�WKH�1HZ�32'�LV�DFWXDOO\�DSSUR[LPDWHO\�������IHHW�GRZQVWUHDP�IURP�
WKH�%/0�32'����

Disposition:��7KH�H[FHSWLRQ�LV�DOORZHG���)RU�WKH�UHDVRQV�VWDWHG�LQ�$SSOLFDQW¶V�H[FHSWLRQV��WKH�
'LUHFWRU�DJUHHV�WKDW�WKH�HYLGHQFH�VKRZV�WKDW�WKH�1HZ�32'�LV�DSSUR[LPDWHO\�������IHHW�GRZQVWUHDP�
IURP�WKH�%/0�32'���,Q�DGGLWLRQ�WR�WKH�HYLGHQFH�GLVFXVVHG�LQ�$SSOLFDQW¶V�H[FHSWLRQV��WKH�VFDOH�RQ�WKH�
PDS�DW�([KLELW�$��DW�����DQG�WKH�WHVWLPRQ\�RI�:DWHUPDVWHU�.HQQHWK�7KLHPDQQ�DOVR�VKRZ�WKDW�WKH�1HZ�
32'�LV�DSSUR[LPDWHO\�������IHHW�GRZQVWUHDP�IURP�WKH�%/0�32'���7KH�ILUVW�VHQWHQFH�RI�)LQGLQJ�RI�
)DFW����LV�DPHQGHG�DV�IROORZV��

7KH�1HZ�32'�LV�ORFDWHG�LQ�6HF������7��6��5��(��:0��DSSUR[LPDWHO\�������IHHW�����
PLOHV�GRZQVWUHDP�RI�WKH�%/0�32'����([V��$��DW�������4��5��DW����$��DW������WHVW��RI�
:LOOLDPV�DQG�7KLHPDQQ���

Exception 2:  $SSOLFDQW�REMHFWV�WR�WKH�ILQDO�VHQWHQFH�RI�WKH�3URSRVHG�2UGHU¶V�)LQGLQJ�RI�)DFW�����
ZKLFK�UHDGV�³%HFDXVH�2:5'�GRHV�QRW�UHJXODWH�IRU�WKH�%/0�52:��WKH�ODFN�RI�WKH����FIV�OLPLWDWLRQ�RQ�
$SSOLFDQW¶V�XVH�RI�WKH�1HZ�32'�ZDV�QRW�SDUW�RI�WKH�ZDWHUPDVWHU¶V�LQMXU\�DQG�HQODUJHPHQW�DQDO\VLV���
�7HVW��RI�7KLHPDQQ��´��$SSOLFDQW�DUJXHV�WKDW�WKH�IROORZLQJ�VWDWHPHQW�PRUH�DFFXUDWHO\�VXPPDUL]HV�
:DWHUPDVWHU�.HQQHWK�7KLHPDQQ¶V�WHVWLPRQ\���³%HFDXVH�2:5'�GRHV�QRW�KDYH�WKH�DXWKRULW\�WR�
FRQVLGHU�WKLUG�SDUW\�DJUHHPHQWV�OLNH�WKH�%/0�52:�ZKHQ�HYDOXDWLQJ�ZDWHU�WUDQVIHU�DSSOLFDWLRQV��WKH�
ZDWHUPDVWHU�GLG�QRW�FRQVLGHU�WKH����FIV�OLPLWDWLRQ�LQ�KLV�LQMXU\�DQG�HQODUJHPHQW�DQDO\VLV�´�
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Disposition:  7KH�H[FHSWLRQ�LV�GHQLHG���)LQGLQJ�RI�)DFW����GLVFXVVHV�0U��7KLHPDQQ¶V�
WHVWLPRQ\���:KLOH�0U��7KLHPDQQ¶V�WHVWLPRQ\�LV�QRW�LQFRQVLVWHQW�ZLWK�WKH�VWDWHPHQW�³2:5'�GRHV�QRW�
KDYH�DXWKRULW\�WR�FRQVLGHU�WKLUG�SDUW\�DJUHHPHQWV�OLNH�WKH�%/0�52:�ZKHQ�HYDOXDWLQJ�ZDWHU�WUDQVIHU�
DSSOLFDWLRQV�´�0U��7KLHPDQQ�GLG�QRW�PDNH�VXFK�D�VWDWHPHQW�LQ�KLV�WHVWLPRQ\���,QVWHDG��DV�)LQGLQJ�RI�
)DFW����QRWHV��0U��7KLHPDQQ�HPSKDVL]HG�WKDW�2:5'�GRHV�QRW�UHJXODWH�IRU�WKH�%/0�52:���$V�VXFK��
0U��7KLHPDQQ¶V�WHVWLPRQ\�GRHV�QRW�SURYLGH�D�EDVLV�IRU�$SSOLFDQW¶V�UHTXHVWHG�FKDQJH���+RZHYHU��WR�
SURYLGH�D�PRUH�FRPSOHWH�VXPPDU\�RI�0U��7KLHPDQQ¶V�WHVWLPRQ\�FRQFHUQLQJ�WKH�%/0�52:�DQG�KLV�
LQMXU\�DQG�HQODUJHPHQW�DQDO\VLV��WKH�'LUHFWRU�KDV�DPHQGHG�WKH�VHQWHQFH�WR�ZKLFK�$SSOLFDQW�REMHFWV�DV�
IROORZV����

³%HFDXVH�2:5'�ODFNV�DXWKRULW\�WR�DQG�GRHV�QRW�UHJXODWH�IRU�ZDWHU�XVH�EDVHG�RQ�WKLUG�
SDUW\�DJUHHPHQWV�OLNH�WKH�%/0�52:��WKH�ODFN�RI�WKH����FIV�OLPLWDWLRQ�RQ�$SSOLFDQW¶V�
XVH�RI�WKH�1HZ�32'�ZDV�QRW�SDUW�RI�WKH�ZDWHUPDVWHU¶V�LQMXU\�DQG�HQODUJHPHQW�DQDO\VLV�
WKH�ZDWHUPDVWHU�FRQVLGHUHG�WKH�%/0�52:�LUUHOHYDQW�WR�WKH�LVVXHV�RI�LQMXU\�DQG�
HQODUJHPHQW�DQG�GLG�QRW�FRQVLGHU�WKH����FIV�OLPLWDWLRQ�LQ�KLV�LQMXU\�DQG�HQODUJHPHQW�
DQDO\VLV����7HVW��RI�7KLHPDQQ��´���

Exception 3:  $SSOLFDQW�UHTXHVWV�WKDW�WKH�'LUHFWRU�DGG�256��4���������D���256��4������4���DQG�256�
��������WR�WKH�3URSRVHG�2UGHU¶V�OLVW�RI�VWDWXWHV�WKDW�GR�QRW�SURYLGH�DXWKRULW\�IRU�2:5'�WR�FRQVLGHU�
IHGHUDO�ODZ��IHGHUDO�UHVRXUFH�PDQDJHPHQW�SODQV��RU�WKLUG�SDUW\�DJUHHPHQWV�ZKHQ�HYDOXDWLQJ�WKH�OHJDO�
DYDLODELOLW\�RI�ZDWHU�XQGHU�D�ZDWHU�ULJKW�FHUWLILFDWH����

Disposition:  7KH�H[FHSWLRQ�LV�GHQLHG���7KH�3URSRVHG�2UGHU�DOUHDG\�UHIHUHQFHV�256��4������
DQG���������WR�VXSSRUW�WKH�SURSRVLWLRQ�WKDW�WKH�VWDWXWRU\�VFKHPH�LV�FRQVLVWHQW�ZLWK�2:5'¶V�
LQWHUSUHWDWLRQ�RI�³OHJDOO\�DYDLODEOH�´�DV�XVHG�LQ�2$5�����������������G���WR�PHDQ�WKH�DPRXQW�RI�ZDWHU�
DYDLODEOH�XQGHU�2:5'¶V�VWDWXHV�DQG�UXOHV�DQG�WKH�WHUPV�RI�WKH�VXEMHFW�ZDWHU�ULJKW�FHUWLILFDWH��ZLWKRXW�
UHJDUG�WR�IHGHUDO�ODZ��IHGHUDO�UHVRXUFH�PDQDJHPHQW�SODQV��RU�WKLUG�SDUW\�DJUHHPHQWV���,W�LV�QRW�
QHFHVVDU\�WR�DGG�DGGLWLRQDO�UHIHUHQFHV�WR�WKRVH�VWDWXWHV���+RZHYHU��WKH�ILUVW�VHQWHQFH�RI�WKH�IRXUWK�WR�
ODVW�SDUDJUDSK�RI�WKH�2SLQLRQ�VHFWLRQ¶V�HQODUJHPHQW�DQDO\VLV�LV�DPHQGHG�DV�VKRZQ�EHORZ�WR�DGG�D�
UHIHUHQFH�WR�256��4������4����7KDW�VWDWXWH�GHILQHV�³:DWHU�8VH�6XEMHFW�WR�7UDQVIHU�´�LQ�SDUW��DV�³>D@�
ZDWHU�ULJKW�FHUWLILFDWH�´�LQGLFDWLQJ�WKDW�WKH�ZDWHU�XVH�ZKLFK�PD\�EH�WUDQVIHUUHG�LV�GHILQHG�E\�WKH�ZDWHU�
ULJKW�FHUWLILFDWH��ZLWKRXW�UHJDUG�WR�IHGHUDO�ODZ��IHGHUDO�UHVRXUFH�PDQDJHPHQW�SODQV��RU�WKLUG�SDUW\�
DJUHHPHQWV��

$V�$SSOLFDQW�IXUWKHU�QRWHV��WKH�VWDWXWHV�FRQFHUQLQJ�WKH�WUDQVIHU�RI�D�VWDWH�ZDWHU�ULJKW�
FHUWLILFDWH�SURYLGH�IRU�2:5'¶V�UHYLHZ�RI�WKH�WUDQVIHU�DSSOLFDWLRQ�XQGHU�YDULRXV�VWDWH�
ODZV��VXFK�DV�256��4������4����4��������4�������DQG�256��4�������

Exception 4:  3URWHVWDQW�REMHFWV�WR�WKH�3URSRVHG�2UGHU¶V�HQODUJHPHQW�DQDO\VLV�EHFDXVH�WKH�DQDO\VLV�
GRHV�QRW�DGGUHVV�3URWHVWDQW¶V�DUJXPHQW�WKDW�WKH�SURSRVHG�WUDQVIHU�ZLOO�HQODUJH�WKH�VXEMHFW�ZDWHU�ULJKWV�
E\�FDXVLQJ�³DQ�H[SDQVLRQ´�RI�WKH�ULJKWV�RI�D�W\SH�QRW�FRYHUHG�E\�WKH�IRXU�QRQ�H[FOXVLYH�H[DPSOHV�RI�
HQODUJHPHQW�H[SDQVLRQ�SURYLGHG�LQ�2$5��������������������

Disposition:  7KH�'LUHFWRU�KDV�DGGHG�WKH�SHQXOWLPDWH�SDUDJUDSK�RI�WKH�2SLQLRQ¶V�HQODUJHPHQW�
DQDO\VLV�WR�WKLV�ILQDO�RUGHU�WR�DGGUHVV�3URWHVWDQW¶V�DUJXPHQW����

Exception 5:  3URWHVWDQW�REMHFWV�WR�WKH�3URSRVHG�2UGHU¶V�HQODUJHPHQW�DQDO\VLV�EHFDXVH�WKH�DQDO\VLV�
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GRHV�QRW�DGGUHVV�3URWHVWDQW¶V�DUJXPHQWV�EDVHG�RQ�256������4�����D��(�����������������4��4�����DQG�
��4���������

Disposition:  7KH�'LUHFWRU�KDV�DGGHG�IRRWQRWH����WR�WKLV�ILQDO�RUGHU�WR�DGGUHVV�3URWHVWDQW¶V�
DUJXPHQW����

DIRECTOR’S AMENDMENTS TO THE PROPOSED ORDER 

,Q�DGGLWLRQ�WR�WKH�FKDQJHV�GLVFXVVHG�LQ�WKH�&RQVLGHUDWLRQ�RI�([FHSWLRQV�VHFWLRQ��WKH�'LUHFWRU�
KDV�DPHQGHG�WKH�3URSRVHG�2UGHU�DV�GHVFULEHG�EHORZ���7KH�'LUHFWRU�ILQGV�WKDW�WR�WKH�H[WHQW�DQ\�RI�WKH�
FKDQJHV�WR�WKH�3URSRVHG�2UGHU�GHVFULEHG�LQ�WKLV�VHFWLRQ�FRQVWLWXWH�FKDQJHV�WR�D�ILQGLQJ�RI�KLVWRULFDO�
IDFW�DV�³ILQGLQJ�RI�KLVWRULFDO�IDFW´�LV�GHILQHG�LQ�256������������DQG�2$5��������������4���WKH�
FKDQJHV�DUH�VXSSRUWHG�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�LQ�WKH�UHFRUG���$GGLWLRQV�WR�WKH�WH[W�RI�WKH�
3URSRVHG�2UGHU�DUH�VKRZQ�LQ�XQGHUOLQH��DQG�GHOHWLRQV�DUH�VKRZQ�LQ�VWULNHRXW����

Amendment 1:  7KH�3URSRVHG�2UGHU�LV�DPHQGHG�WR�FRUUHFW�W\SRJUDSKLFDO�HUURUV��

Amendment 2:��7KH�+LVWRU\�RI�WKH�&DVH�VHFWLRQ�LV�XSGDWHG�WR�UHIOHFW�LVVXDQFH�RI�WKH�3URSRVHG�2UGHU��
WKH�ILOLQJ�DQG�FRQVLGHUDWLRQ�RI�H[FHSWLRQV��DQG�LVVXDQFH�RI�WKLV�ILQDO�RUGHU��

Amendment 3:  7KH�VHFRQG�VHQWHQFH�RI�)LQGLQJ�RI�)DFW�����³7KH�ZDWHUPDVWHU�VRXJKW�$SSOLFDQW¶V�
YROXQWDU\�FDQFHOODWLRQ�RI�DFUHV�QRW�DVVRFLDWHG�ZLWK�WKH�WUDQVIHU�RI�&HUWLILFDWH�������WR�SUHYHQW�
HQODUJHPHQW�RI�WKH�ZDWHU�ULJKW�´��LV�GHOHWHG���7UDQVIHU�$SSOLFDWLRQ�7��4�����LQYROYHV�&HUWLILFDWH��������
QRW�&HUWLILFDWH��������VR�WKH�VHQWHQFH�LV�QRW�UHOHYDQW�WR�7��4�����

Amendment 4:  )LQGLQJ�RI�)DFW����LV�DPHQGHG�DV�VKRZQ�EHORZ�WR�UHIOHFW�WKDW�WKH�3UHOLPLQDU\�
'HWHUPLQDWLRQ�IRU�$SSOLFDWLRQ�7��4����SURSRVHG�WR�DSSURYH�WKH�DSSOLFDWLRQ��UDWKHU�WKDQ�DSSURYHG�WKH�
DSSOLFDWLRQ���([��$��DW�������������6LPLODU�DPHQGPHQWV�DUH�PDGH�WKURXJKRXW�WKH�ILQDO�RUGHU�������

2Q�6HSWHPEHU�����������2:5'�LVVXHG�3'�7��4�����SURSRVLQJ�WR�DSSURYH�DSSURYLQJ�WKH�
DGGLWLRQ�RI�WKH�1HZ�32'�ZLWK�WKH�����DFUH�IHHW�ZDWHU�ULJKW�DV�RULJLQDOO\�SURYLGHG�E\�
&HUWLILFDWH����������([��$��DW������������3'�7��4����SURYLGHV�WKDW�WKH�³ULJKW�WR�VWRUH�WKH�
ZDWHU�
�
�
�LV�VXEMHFW�WR�DOO�RWKHU�FRQGLWLRQV�DQG�OLPLWDWLRQV�FRQWDLQHG�LQ�&HUWLILFDWH�
������DQG�DQ\�UHODWHG�GHFUHH�´���,G��DW��������3'�7��4����UHTXLUHV�WKH�LQVWDOODWLRQ�RI�D�
WRWDOL]LQJ�IORZ�PHWHU�DW�DOO�32'V��PHDVXULQJ�GHYLFHV�UHJDUGLQJ�WKH�3DLQWHG�+LOOV�
5HVHUYRLU��DQG�WKH�LQVWDOODWLRQ�RI�D�ILVK�VFUHHQ�DW�WKH�1HZ�32'���3'�7��4����IXUWKHU�
UHTXLUHV�WKH�IXOO�EHQHILFLDO�XVH�RI�ZDWHU�WR�RFFXU�E\�2FWREHU�������������,G��DW�����������

Amendment 5:  7KH�ILUVW�VHQWHQFH�RI�)LQGLQJ�RI�)DFW����LV�DPHQGHG�DV�VKRZQ�EHORZ�WR�FODULI\�WKDW�
WKHUH�LV�RQO\�RQH�ZDWHU�ULJKW�WR�%ULGJH�&UHHN�ZDWHUV�WKDW�LV�VHQLRU�WR�$SSOLFDQW¶V�&HUWLILFDWHV�������DQG�
�������UDWKHU�WKDQ�WR�&HUWLILFDWH���������&HUWLILFDWH������¶V�SULRULW\�GDWH�LV�2FWREHU�������������([��$��
DW�������%DVHG�RQ�)LQGLQJ�RI�)DFW�����WKHUH�DUH�VHYHUDO�ZDWHU�ULJKWV�WR�%ULGJH�&UHHN�ZDWHUV�ZLWK�SULRULW\�
GDWHV�VHQLRU�WR�2FWREHU������������,Q�DGGLWLRQ��IRRWQRWH����LV�DGGHG�WR�H[SODLQ�WKDW�WKH�VHQLRU�ZDWHU�
ULJKW�KROGHU¶V�ZDWHU�ULJKW�LV�DOVR�VHQLRU�WR�&HUWLILFDWH�����������

Change to Finding of Fact 20:  7KHUH�LV�RQO\�RQH�SHUVRQ�ZKR�KROGV�D�FHUWLILFDWHG�
ZDWHU�ULJKW�RQ�%ULGJH�&UHHN�WKDW�LV�VHQLRU�WR�$SSOLFDQW¶V�&HUWLILFDWHV�������DQG�������
&HUWLILFDWH��������
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New Footnote 29:��%HFDXVH�&HUWLILFDWHV�������DQG�������DUH�VHQLRU�WR�&HUWLILFDWH�
�������WKH�VHQLRU�ZDWHU�ULJKW�KROGHU¶V�ULJKW�LV�DOVR�VHQLRU�WR�&HUWLILFDWH����������6HH�([��
$��DW��������$��DW������

Amendment 6:  7KH�2SLQLRQ�VHFWLRQ�LV�DPHQGHG�WR�UHSODFH�WKH�VWDWHPHQWV�FRQFHUQLQJ�WKH�EXUGHQ�DQG�
VWDQGDUG�RI�SURRI�WKDW�DSSHDU�LQ�WKH�3URSRVHG�2UGHU�ZLWK�WKH�VWDWHPHQWV�WKDW�DSSHDU�LQ�WKLV�ILQDO�RUGHU���
7KH�SXUSRVH�RI�WKH�FKDQJH�LV�WR�SURYLGH�DGGLWLRQDO�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�SXUSRVH�DQG�HIIHFW�RI�
DVVLJQPHQW�RI�WKH�EXUGHQ�RI�SURRI�DQG�WR�SURYLGH�D�IXOO�VWDWHPHQW�RI�WKH�EXUGHQ�DQG�VWDQGDUG�RI�SURRI�
DSSOLHG�LQ�WKLV�ILQDO�RUGHU���*LYHQ�WKH�QDWXUH�RI�WKH�UHFRUG�DQG�WKH�LVVXHV�LQ�GLVSXWH�LQ�WKLV�PDWWHU��WKH�
FODULILFDWLRQ�RI�WKH�EXUGHQ�DQG�VWDQGDUG�RI�SURRI�GRHV�QRW�UHTXLUH�WKH�PRGLILFDWLRQ�RI�DQ\�ILQGLQJV�RI�
IDFW���

Amendment 7:  7KH�3URSRVHG�2UGHU¶V�)RRWQRWH����LV�GHOHWHG�EHFDXVH�WKH�LQIRUPDWLRQ�LQ�WKH�IRRWQRWH�
LV�QRW�UHOHYDQW�WR�WKH�LVVXHV�WR�EH�GHWHUPLQHG�LQ�WKLV�FDVH�����

Amendment 8:  7KH�ILIWK�SDUDJUDSK�LQ�WKH�2SLQLRQ�VHFWLRQ¶V�HQODUJHPHQW�DQDO\VLV�LV�DPHQGHG�DV�
VKRZQ�EHORZ�WR�GR�WKH�IROORZLQJ������FODULI\�WKDW�256���������SURYLGHV�WKDW�QRWKLQJ�in the Water 
Rights Act�LV�WR�WDNH�DZD\�RU�LPSDLU�WKH�YHVWHG�ULJKW�RI�DQ\�SHUVRQ�WR�DQ\�ZDWHU�RU�WR�WKH�XVH�RI�DQ\�
ZDWHU������FODULI\�WKDW�256���������SURYLGHV�IRU�WKH�UHYLHZ�RI�DSSURSULDWLRQ�RI�ZDWHU�IRU�EHQHILFLDO�XVH�
XQGHU�WKH�:DWHU�5LJKWV�$FW��UDWKHU�WKDQ�XQGHU�256�FKDSWHU����������DGG�IRRWQRWH����SURYLGLQJ�WKH�
GHILQLWLRQ�RI�³:DWHU�5LJKWV�$FW´���4��SURYLGH�FODULILFDWLRQ�FRQFHUQLQJ�2:5'¶V�LQWHUSUHWDWLRQ�RI�
³OHJDOO\�DYDLODEOH´�EDVHG�RQ�2:5'¶V�UHVSRQVHV�WR�3URWHVWDQW¶V�LQWHUURJDWRULHV��([��34��DW�����DQG�����
SURYLGH�DGGLWLRQDO�VXSSRUW�IRU�WKH�FRQFOXVLRQ�WKDW�2:5'¶V�LQWHUSUHWDWLRQ�RI�³OHJDOO\�DYDLODEOH´�LV�
SODXVLEOH�ZLWKLQ�WKH�FRQWH[W�RI�WKH�VWDWXWRU\�VFKHPH�����

7KH�FKDQJHV�UHODWHG�WR�256���������DUH�VXSSRUWHG�E\�WKH�WH[W�RI�WKDW�VWDWXWH��ZKLFK�SURYLGHV�LQ�IXOO��
³6XEMHFW�WR�H[LVWLQJ�ULJKWV��DQG�H[FHSW�DV�RWKHUZLVH�SURYLGHG�LQ�256�FKDSWHU������DOO�ZDWHUV�ZLWKLQ�WKH�
VWDWH�PD\�EH�DSSURSULDWHG�IRU�EHQHILFLDO�XVH��DV�SURYLGHG�LQ�WKH�:DWHU�5LJKWV�$FW�DQG�QRW�RWKHUZLVH��
EXW�QRWKLQJ�FRQWDLQHG�LQ�WKH�:DWHU�5LJKWV�$FW�VKDOO�EH�VR�FRQVWUXHG�DV�WR�WDNH�DZD\�RU�LPSDLU�WKH�
YHVWHG�ULJKW�RI�DQ\�SHUVRQ�WR�DQ\�ZDWHU�RU�WR�WKH�XVH�RI�DQ\�ZDWHU�´��7KHVH�FKDQJHV�DUH�IXUWKHU�
VXSSRUWHG�E\�WKH�IDFW�WKDW�256�FKDSWHU�����GRHV�QRW�SURYLGH�LQVWUXFWLRQV�IRU�UHYLHZLQJ�DSSOLFDWLRQV�WR�
DSSURSULDWH�ZDWHU�RU�WR�WUDQVIHU�ZDWHU�ULJKWV�EXW�LQVWHDG�FRQVLVWV�ODUJHO\�RI�D�OLVW�RI�ZDWHU�VRXUFHV�WKDW�
DUH�ZLWKGUDZQ�IURP�DSSURSULDWLRQ���See�256���������WR�����4����

Changes to Opinion paragraph:  $V�QRWHG�DERYH��WKH�:DWHU�5LJKWV�$FW�PDGH�WKH�
GRFWULQH�RI�SULRU�DSSURSULDWLRQ�WKH�SUHYDLOLQJ�ZDWHU�ODZ�RI�2UHJRQ���7KDW�GRFWULQH�
HQFRXUDJHV�WKH�IXOO�XVH�RI�YHVWHG�ZDWHU�ULJKWV�EDVHG�XSRQ�WKH�VHQLRULW\�RI�WKH�H[LVWLQJ�
ZDWHU�ULJKWV���256���������SURYLGHV�WKDW�QRWKLQJ�LQ�WKH�:DWHU�5LJKWV�$FW���LV�³WR�WDNH�
DZD\�RU�LPSDLU�WKH�YHVWHG�ULJKW�RI�DQ\�SHUVRQ�WR�DQ\�ZDWHU�RU�WR�WKH�XVH�RI�DQ\�ZDWHU�´��
7KLV�VDPH�VWDWXWH�DXWKRUL]HV�2:5'�WR�UHYLHZ�WKH�DSSURSULDWLRQ�RI�ZDWHU�IRU�EHQHILFLDO�
XVH�DV�SURYLGHG�LQ�WKH�:DWHU�5LJKWV�$FW�256�FKDSWHU������³DQG�QRW�RWKHUZLVH�´��256�
����������$GGLWLRQDOO\��WKH�ZDWHU�ULJKW�FHUWLILFDWH�GHILQHV�WKH�WHUPV��SULRULW\�DQG�H[WHQW��
RI�WKH�DSSURSULDWLRQ���256����������$�ZDWHU�ULJKW�FHUWLILFDWH�³VKDOO�EH�FRQFOXVLYH�
HYLGHQFH�RI�WKH�SULRULW\�DQG�H[WHQW�RI�WKH�DSSURSULDWLRQ�WKHUHLQ�GHVFULEHG�´���)LQDOO\��
256��4���4�����D��SURYLGHV�WKDW�2:5'�VKDOO�³UHJXODWH�WKH�GLVWULEXWLRQ�RI�ZDWHU�DPRQJ�
WKH�YDULRXV�XVHUV�RI�ZDWHU�IURP�DQ\�QDWXUDO�VXUIDFH�RU�JURXQG�ZDWHU�VXSSO\�LQ�
DFFRUGDQFH�ZLWK�WKH�ZDWHU�XVHUV¶�H[LVWLQJ�ZDWHU�ULJKWV�RI�UHFRUG�LQ�WKH�:DWHU�5HVRXUFHV�
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'HSDUWPHQW���7KXV��2:5'¶V�LQWHUSUHWDWLRQ�WR�UHVWULFW�WKH�UHYLHZ�RI�³OHJDOO\�DYDLODEOH´�
WR�2UHJRQ�2:5'¶V�VWDWXWHV�DQG�UXOHV�DQG�WKH�WHUPV�RI�WKH�FHUWLILFDWHG�ZDWHU�ULJKW�DW�
LVVXH��ZLWKRXW�UHJDUG�WR�DQ\�WKLUG�SDUW\�DJUHHPHQWV�RU�IHGHUDO�ODZ��LV�SODXVLEOH�ZLWKLQ�
WKH�FRQWH[W�RI�WKLV�VWDWXWRU\�VFKHPH��

New footnote 35:  256���������SURYLGHV�WKDW��DV�XVHG�LQ�256�FKDSWHU������³µ:DWHU�
5LJKWV�$FW¶�PHDQV�DQG�HPEUDFHV�256���������������������������������4��WR����������
��������WR�����4��������4�����4������WR��4��������4������WR��4��������4������WR�
�4��4�����4��44��WR��4��4�����4������WR��4������DQG��4������WR��4������´��$V�VXFK��
³:DWHU�5LJKWV�$FW�´�DV�XVHG�LQ�256�FKDSWHU������LQFOXGHV�WKH�SRUWLRQV�RI�256�FKDSWHU�
�4��JRYHUQLQJ�ZDWHU�ULJKW�WUDQVIHUV��256��4������WR��4�������  �

Amendment 9:��7KH�WKLUG�WR�ODVW�SDUDJUDSK�RI�WKH�2SLQLRQ�VHFWLRQ¶V�HQODUJHPHQW�DQDO\VLV�LV�DPHQGHG�
DV�VKRZQ�EHORZ�WR�UHIOHFW�WKDW�DSSURYDO�RI�7UDQVIHU�$SSOLFDWLRQ�7��4����ZLOO�QRW�FKDQJH�WKH�SODFH�RI�
XVH�DQG�W\SH�RI�XVH�RI�WKH�VXEMHFW�ZDWHU�ULJKW��DQG�WKDW�SODFH�RI�XVH�DQG�W\SH�RI�XVH�DUH�DWWULEXWHV�WKDW�
DUH�FORVHO\�UHODWHG�WR�WKH�EHQHILFLDO�XVH�RI�ZDWHU����

3URWHVWDQW�DOVR�DVVHUWV�WKDW�WKH�DGGLWLRQ�RI�WKH�1HZ�32'�LV�DQ�HQODUJHPHQW�RI�WKH�
FHUWLILFDWHG�ZDWHU�ULJKW���(VVHQWLDOO\��3URWHVWDQW�DUJXHV�WKDW�WKH�QXPHULFDO�LQFUHDVH�LQ�WKH�
QXPEHU�RI�WKH�DYDLODEOH�32'V�IURP�RQH��%ULGJH�&UHHN��32'�WR�WZR��%ULGJH�&UHHN��
32'V�LV�DQ�HQODUJHPHQW���$OWKRXJK�WKHUH�LV�D�QXPHULFDO�LQFUHDVH�LQ�WKH�32'V�IURP�ZKLFK�
$SSOLFDQW�LV�DXWKRUL]HG�WR�GLYHUW�ZDWHU��WKH�SULRULW\��VRXUFH��SODFH�RI�XVH��W\SH�RI�XVH�DQG�
H[WHQW�RI�WKH�ZDWHU�ULJKW�UHPDLQV�XQFKDQJHG�E\�WKH�LQFUHDVH�LQ�32'V���7KHVH�LWHPV�
�SULRULW\��VRXUFH��SODFH�RI�XVH��W\SH�RI�XVH�DQG�H[WHQW��DUH�DWWULEXWHV�WKDW�JR�WR�WKH�KHDUW�RI�
D�ZDWHU�ULJKW�±�WKH�EHQHILFLDO�XVH�RI�ZDWHU���7KH�32'�LV�PHUHO\�SDUW�RI�WKH�ZDWHU�GHOLYHU\�
V\VWHP�DQG�QRW�SDUW�RI�WKH�EHQHILFLDO�XVH�RI�WKH�ZDWHU���See Russell-Smith v. Water 
Resources Dept.������2U�$SS����������������������3'�7��4����FRQWDLQV�WKH�OLPLWDWLRQ�WKDW�
WKH�$SSOLFDQW�FDQQRW�GLYHUW�PRUH�ZDWHU�IURP�WKH�1HZ�32'�WKDQ�LW�FRXOG�GLYHUW�IURP�WKH�
%/0�32'���$V�DFNQRZOHGJHG�DW�KHDULQJ��2:5'�HUUHG�LQ�WKH�ODQJXDJH�RI�WKLV�FRQGLWLRQ�
DQG�LQWHQGHG�WKDW�WKH�FRQGLWLRQ�VWDWH�WKDW�$SSOLFDQW�FDQQRW�GLYHUW�PRUH�ZDWHU�IURP�WKH�
1HZ�DQG�%/0�32'V�WKDQ�WKH�ZDWHU�LW�FRXOG�GLYHUW�IURP�WKH�%/0�32'���:LWK�WKDW�
PRGLILFDWLRQ�WR�WKH�FRQGLWLRQ��WKH�SURSRVHG�OLPLWDWLRQ�SUHYHQWV�DQ\�HQODUJHPHQW�IURP�WKH�
FKDQJH�LQ�WKH�ZDWHU�GHOLYHU\�V\VWHP�VRXJKW�LQ�$SSOLFDQW¶V�WUDQVIHU�DSSOLFDWLRQ���,WHPV�
VXFK�DV�WKH�VRXUFH�RI�WKH�ZDWHU��WKH�DFUHV�UHFHLYLQJ�WKH�ZDWHU��WKH�W\SH�RI�XVH�DQG�WKH�UDWH�
DQG�GXW\�UHPDLQ�XQFKDQJHG��

Amendment 10:  7KH�FRQFOXVLRQ�SDUDJUDSKV�RI�WKH�2SLQLRQ�VHFWLRQ¶V�HQODUJHPHQW�DQG�LQMXU\�DQDO\VHV�
DUH�DPHQGHG�DV�VKRZQ�EHORZ�WR�UHIOHFW�WKH�'LUHFWRU¶V�HYDOXDWLRQ�RI�WKH�UHFRUG���*LYHQ�WKH�OHJDO�
FRQFOXVLRQV�FRQFHUQLQJ�WKH�QDWXUH�RI�HQODUJHPHQW�DQG�LQMXU\�VWDWHG�LQ�WKLV�ILQDO�RUGHU��WKHUH�LV�QR�
HYLGHQFH�LQ�WKH�UHFRUG�VKRZLQJ�WKDW�DSSURYDO�RI�WUDQVIHU�DSSOLFDWLRQ�7��4����ZLOO�HQODUJH�WKH�VXEMHFW�
ZDWHU�ULJKW�RU�LQMXUH�H[LVWLQJ�ZDWHU�ULJKWV���,Q�DGGLWLRQ��WKH�HYLGHQFH�VKRZLQJ�WKDW�WKH�UDWH��GXW\��SODFH�
RI�XVH��DQG�W\SH�RI�XVH�RI�WKH�VXEMHFW�ZDWHU�ULJKW�ZLOO�QRW�FKDQJH��DQG�WKDW�GLYHUVLRQV�DW�WKH�1HZ�32'�
ZLOO�EH�OLPLWHG�WR�WKH�DPRXQW�RI�ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�%/0�32'��GHPRQVWUDWHV�WKDW�WKH�
SURSRVHG�WUDQVIHU�ZLOO�QRW�FDXVH�LQMXU\�RU�HQODUJHPHQW���$V�VXFK��WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�
VKRZV�WKDW�DSSURYDO�RI�WUDQVIHU�DSSOLFDWLRQ�7��4����ZLOO�QRW�FDXVH�LQMXU\�RU�HQODUJHPHQW����

Changes to enlargement conclusion:��,Q�VXP��WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�
VKRZV�HYLGHQFH�IDLOV�WR�GHPRQVWUDWH�WKDW�WKH�DSSURYDO�RI�WKH�1HZ�32'�DV�QRWHG�LQ�3'�
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7��4�����FRXSOHG�ZLWK�WKH�LQGLFDWHG�PRGLILFDWLRQ�RI�WKH�GLYHUVLRQ�OLPLWDWLRQ��ZLOO�QRW
FDXVH�HQODUJHPHQW�

Changes to injury conclusion:��,Q�FRQFOXVLRQ��WKHUH�LV�QR�HYLGHQFH�LQ�WKH�UHFRUG�RI�DQ\�
LQMXU\�WR�H[LVWLQJ�ZDWHU�ULJKWV�FDXVHG�E\�WKH�DGGLWLRQ�RI�WKH�1HZ�32'�WR�&HUWLILFDWH�
�������DQG�WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VKRZV�WKDW�WKH�DGGLWLRQ�RI�WKH�1HZ�32'�
ZLOO�QRW�FDXVH�LQMXU\�WR�H[LVWLQJ�ZDWHU�ULJKWV��

Amendment 11:��7KH�2UGHU�VHFWLRQ�LV�DPHQGHG�WR�LQFOXGH�LQIRUPDWLRQ�DQG�FRQGLWLRQV�IURP�WKH�
3UHOLPLQDU\�'HWHUPLQDWLRQ�VR�WKDW�WKH�2UGHU�VHFWLRQ�IXOO\�GHVFULEHV�WKH�FRQVHTXHQFHV�RI�DSSURYLQJ�
7UDQVIHU�$SSOLFDWLRQ�7��4����DV�FRQGLWLRQHG�LQ�WKH�3UHOLPLQDU\�'HWHUPLQDWLRQ��ZLWK�WKH�FKDQJHV�
UHFRPPHQGHG�E\�WKH�$/-���7KH�2UGHU�VHFWLRQ�LV�DOVR�DPHQGHG�WR�UHIOHFW�WKDW�WKH�3UHOLPLQDU\�
'HWHUPLQDWLRQ�SURSRVHG�WR�DSSURYH�7UDQVIHU�$SSOLFDWLRQ�7��4����UDWKHU�WKDQ�DSSURYLQJ�WKH�
DSSOLFDWLRQ��VXFK�WKDW�WKLV�ILQDO�RUGHU�PXVW�DSSURYH�WKH�DSSOLFDWLRQ��QRW�DIILUP�WKH�3UHOLPLQDU\�
'HWHUPLQDWLRQ�����

ORDER 

1RZ��WKHUHIRUH��LW�LV�25'(5('��

�� 7KH�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ�SURSRVHG�LQ�7UDQVIHU�$SSOLFDWLRQ�7��4����DQG�GHVFULEHG�LQ
$WWDFKPHQW���WR�WKLV�ILQDO�RUGHU�LV�DSSURYHG�

�� 7KH�ULJKW�WR�VWRUH�WKH�ZDWHU�LV�UHVWULFWHG�WR�WKH�SODFH�RI�VWRUDJH�GHVFULEHG�DQG�LV�VXEMHFW�WR�DOO�RWKHU
FRQGLWLRQV�DQG�OLPLWDWLRQV�FRQWDLQHG�LQ�&HUWLILFDWH�������DQG�DQ\�UHODWHG�GHFUHH�

�� :DWHU�ULJKW�&HUWLILFDWH�������LV�FDQFHOOHG���$�QHZ�FHUWLILFDWH�ZLOO�EH�LVVXHG�GHVFULELQJ�WKDW�SRUWLRQ
RI�WKH�ULJKW�QRW�DIIHFWHG�E\�WKLV�WUDQVIHU�

4� 7KH�TXDQWLW\�RI�ZDWHU�GLYHUWHG�IRU�VWRUDJH�DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ��32'�����WRJHWKHU�ZLWK
WKDW�GLYHUWHG�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ��%ULGJH�&UHHN�32'�����VKDOO�QRW�H[FHHG�WKH�TXDQWLW\
RI�ZDWHU�ODZIXOO\�DYDLODEOH�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ��%ULGJH�&UHHN�32'����

�� :DWHU�VKDOO�EH�DFTXLUHG�IURP�WKH�VDPH�VRXUFH�RI�VXUIDFH�ZDWHU��%ULGJH�&UHHN��DV�WKH�RULJLQDO�SRLQW
RI�GLYHUVLRQ��%ULGJH�&UHHN�32'����

�� 3ULRU�WR�GLYHUWLQJ�ZDWHU��WKH�ZDWHU�XVHU�VKDOO�LQVWDOO�D�KHDGJDWH�WR�FRQWURO�DQG�UHJXODWH�WKH�TXDQWLW\
RI�ZDWHU�GLYHUWHG���7KH�W\SH�DQG�SODQV�RI�WKH�KHDGJDWH�PXVW�EH�DSSURYHG�E\�WKH�'HSDUWPHQW�SULRU
WR�EHJLQQLQJ�FRQVWUXFWLRQ�DQG�VKDOO�EH�LQVWDOOHG�XQGHU�WKH�JHQHUDO�VXSHUYLVLRQ�RI�WKH�'HSDUWPHQW�
7KH�ZDWHU�XVHU�VKDOO�PDLQWDLQ�WKH�KHDGJDWH�DV�UHTXLUHG�E\�WKH�'HSDUWPHQW�

�� :DWHU�8VH�0HDVXUHPHQW�&RQGLWLRQV�
D� %HIRUH�GLYHUVLRQ�RI�ZDWHU�PD\�EHJLQ�XQGHU�WKLV�RUGHU��WKH�ZDWHU�XVHU�VKDOO�LQVWDOO�D

WRWDOL]LQJ�IORZ�PHWHU��RU��ZLWK�SULRU�DSSURYDO�RI�WKH�'LUHFWRU��DQRWKHU�VXLWDEOH�PHDVXULQJ
GHYLFH��DW�HDFK�SRLQW�RI�GLYHUVLRQ�

E� 7KH�ZDWHU�XVHU�VKDOO�PDLQWDLQ�WKH�PHWHUV�RU�PHDVXULQJ�GHYLFHV�LQ�JRRG�ZRUNLQJ�RUGHU�
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F� 7KH�ZDWHU�XVHU�VKDOO�DOORZ�WKH�:DWHUPDVWHU�DFFHVV�WR�WKH�PHWHUV�RU�PHDVXULQJ�GHYLFHV�
SURYLGHG�KRZHYHU��ZKHUH�WKH�PHWHUV�RU�PHDVXULQJ�GHYLFHV�DUH�ORFDWHG�ZLWKLQ�D�SULYDWH
VWUXFWXUH��WKH�:DWHUPDVWHU�VKDOO�UHTXHVW�DFFHVV�XSRQ�UHDVRQDEOH�QRWLFH�

�� 5HVHUYRLU�:DWHU�8VH�0HDVXUHPHQW�&RQGLWLRQV�
D� %HIRUH�GLYHUVLRQ�RI�ZDWHU�PD\�EHJLQ�XQGHU�WKLV�RUGHU��WKH�ZDWHU�XVHU�VKDOO�LQVWDOO�VWDII

JDJHV��RU��ZLWK�SULRU�DSSURYDO�RI�WKH�'LUHFWRU��RWKHU�VXLWDEOH�PHDVXULQJ�GHYLFHV��WKDW
PHDVXUH�WKH�HQWLUH�UDQJH�DQG�VWDJH�EHWZHHQ�HPSW\�DQG�IXOO�LQ�HDFK�UHVHUYRLU�

E� %HIRUH�GLYHUVLRQ�RI�ZDWHU�PD\�EHJLQ�XQGHU�WKLV�RUGHU��LI�WKH�UHVHUYRLU�LV�ORFDWHG�LQ�FKDQQHO�
ZHLUV�RU�RWKHU�VXLWDEOH�PHDVXULQJ�GHYLFHV�PXVW�EH�LQVWDOOHG�XSVWUHDP�DQG�GRZQVWUHDP�RI�WKH
UHVHUYRLU��DQG�DQ�DGMXVWDEOH�RXWOHW�YDOYH�PXVW�EH�LQVWDOOHG���7KH�ZDWHU�XVHU�VKDOO�PDLQWDLQ
VXFK�GHYLFHV�LQ�JRRG�ZRUNLQJ�RUGHU���$�ZULWWHQ�ZDLYHU�PD\�EH�REWDLQHG��LI�LQ�WKH�MXGJPHQW
RI�WKH�'LUHFWRU��WKH�LQVWDOODWLRQ�RI�ZHLUV�RU�RWKHU�VXLWDEOH�PHDVXULQJ�GHYLFHV��RU�WKH
DGMXVWDEOH�RXWOHW�YDOYH��ZLOO�SURYLGH�QR�SXEOLF�EHQHILW�

F� 7KH�ZDWHU�XVHU�VKDOO�DOORZ�WKH�:DWHUPDVWHU�DFFHVV�WR�WKH�GHYLFHV��SURYLGHG�KRZHYHU��ZKHUH
DQ\�GHYLFH�LV�ORFDWHG�ZLWKLQ�D�SULYDWH�VWUXFWXUH��WKH�:DWHUPDVWHU�VKDOO�UHTXHVW�DFFHVV�XSRQ
UHDVRQDEOH�QRWLFH�

�� 3ULRU�WR�GLYHUWLQJ�ZDWHU��WKH�ZDWHU�XVHU�VKDOO�LQVWDOO�D�ILVK�VFUHHQLQJ�DQG�RU�E\�SDVV�GHYLFH��DV
DSSURSULDWH��DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ�FRQVLVWHQW�ZLWK�WKH�2UHJRQ�'HSDUWPHQW�RI�)LVK�DQG
:LOGOLIH¶V��2'):��GHVLJQ�DQG�FRQVWUXFWLRQ�VWDQGDUGV���3ULRU�WR�LQVWDOODWLRQ��WKH�ZDWHU�XVHU�VKDOO
REWDLQ�ZULWWHQ�DSSURYDO�IURP�2'):�WKDW�WKH�UHTXLUHG�VFUHHQ�DQG�RU�E\�SDVV�GHYLFH�PHHWV
2'):¶V�FULWHULD���3ULRU�WR�VXEPLWWLQJ�D�³&ODLP�RI�%HQHILFLDO�8VH´�UHSRUW��WKH�ZDWHU�XVHU�PXVW
REWDLQ�ZULWWHQ�DSSURYDO�IURP�2'):�WKDW�WKH�UHTXLUHG�VFUHHQLQJ�DQG�RU�E\�SDVV�GHYLFH�ZDV
LQVWDOOHG�WR�WKH�VWDWH¶V�FULWHULD���7KH�ZDWHU�XVHU�VKDOO�PDLQWDLQ�DQG�RSHUDWH�WKH�ILVK�VFUHHQ�DQG�RU
E\�SDVV�GHYLFH��DV�DSSURSULDWH��DW�WKH�SRLQW�RI�GLYHUVLRQ�FRQVLVWHQW�ZLWK�2'):¶V�RSHUDWLRQDO�DQG
PDLQWHQDQFH�VWDQGDUGV�

��� &RPSOHWLRQ�RI�WKH�FKDQJH�VKDOO�EH�PDGH��FRQVLVWHQW�ZLWK�WKH�WHUPV�RI�WKLV�RUGHU��RQ�RU�EHIRUH
October 1, 2028���$�³&ODLP�RI�%HQHILFLDO�8VH´�UHSRUW�SUHSDUHG�E\�D�&HUWLILHG�:DWHU�5LJKW
([DPLQHU�VKDOO�EH�VXEPLWWHG�E\�WKH�DSSOLFDQW�WR�WKH�'HSDUWPHQW�ZLWKLQ�RQH�\HDU�DIWHU�WKH�GHDGOLQH
IRU�FRPSOHWLRQ�RI�WKH�FKDQJH�

��� $IWHU�VDWLVIDFWRU\�SURRI�RI�WKH�FKDQJH�LV�UHFHLYHG��D�QHZ�FHUWLILFDWH�FRQILUPLQJ�WKH�ULJKW�WUDQVIHUUHG
ZLOO�EH�LVVXHG�

'DWHG�LQ�6DOHP��2UHJRQ�RQ�2FWREHU�����������

�������BBBBBBBBBBBBBBBB�
/LVD�-��-DUDPLOOR��7UDQVIHU�DQG�&RQVHUYDWLRQ�6HFWLRQ�0DQDJHU��IRU�
,9$1�*$//��',5(&725�
2UHJRQ�:DWHU�5HVRXUFHV�'HSDUWPHQW�
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NOTICE 

$SSHDO�RI�WKLV�RUGHU�LV�WR�WKH�2UHJRQ�&RXUW�RI�$SSHDOV�SXUVXDQW�WR�256�����4���DQG�
256��������������3HWLWLRQV�IRU�MXGLFLDO�UHYLHZ�RI�WKLV�RUGHU�PXVW�EH�ILOHG�ZLWK�WKH�&RXUW�RI�$SSHDOV�
ZLWKLQ����GD\V�IURP�WKH�GD\�WKLV�RUGHU�ZDV�VHUYHG���,I�WKH�RUGHU�ZDV�PDLOHG��WKH�GDWH�RI�VHUYLFH�LV�WKH�
GD\�LW�ZDV�PDLOHG���)DLOXUH�WR�ILOH�D�SHWLWLRQ�IRU�MXGLFLDO�UHYLHZ�ZLWKLQ�WKH����GD\�WLPH�SHULRG�ZLOO�
ZDLYH�\RXU�ULJKW�RI�DSSHDO���$OWHUQDWLYHO\��XQGHU�2$5���������������D�SDUW\�PD\�SHWLWLRQ�2:5'�IRU�
UHFRQVLGHUDWLRQ�RU�UHKHDULQJ�RI�WKLV�RUGHU�ZLWKLQ����GD\V�IURP�WKH�GD\�WKLV�RUGHU�ZDV�VHUYHG��3HWLWLRQV�
IRU�UHFRQVLGHUDWLRQ�RU�UHKHDULQJ�VKDOO�EH�ILOHG�E\�HPDLOLQJ�WR�ZLOO�G�GDYLGVRQ#ZDWHU�RUHJRQ�JRY�
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ATTACHMENT 1 

7KH�SRUWLRQ�RI�WKH�ZDWHU�ULJKW�UHSUHVHQWHG�E\�&HUWLILFDWH�������WR�EH�WUDQVIHUUHG�LV�DV�IROORZV��

Certificate: ����� LQ�WKH�QDPH�RI�:,//,$0�60,7+�3523(57,(6�,1&���SHUIHFWHG�XQGHU�
3HUPLW�5�������

Use: 6725$*( IRU�,55,*$7,21�
Priority Date: 2&72%(5��������� 
Rate: �������$&5(�)((7��$)���
Source:� � %5,'*(�&5((.��WULEXWDU\�RI�7+(�-2+1�'$<�5,9(5�
Authorized Place of Use: 

7ZS� 5QJ� 0HU� 6HF� 4�4
� � � � ����6� ���(� :0� ��� 1(�6:�

���6� ���(� :0� ��� 1:�6:�
���6� ���(� :0� ��� 6:�6:�
���6� ���(� :0� ��� 6(�6:�
���6� ���(� :0� ��� 6(�6(�
���6� ���(� :0� ��� 1:�1:�

&HUWLILFDWH�������GRHV�QRW�GHVFULEH�WKH�ORFDWLRQ�RI�DXWKRUL]HG�%ULGJH�&UHHN�32'����KRZHYHU��
LQIRUPDWLRQ�LV�DYDLODEOH�GHVFULELQJ�WKH�ORFDWLRQ�DV���

7ZS� 5QJ� 0HU� 6HF� 4�4 0HDVXUHG�'LVWDQFHV�
�

���6� ���(� :0� �� 1(�1(�
%5,'*(�&5((.�32'���������)((7�6287+�$1'�
�����)((7�($67�)520�7+(�1��4�&251(5�2)�
6(&7,21���

7UDQVIHU�$SSOLFDWLRQ�7��4����SURSRVHV�DQ�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ�RQ�%ULGJH�&UHHN�ORFDWHG�
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. LQDO�2UGHU�
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CERTIFICATE OF FILING/SERVICE 

I certify that on October 22, 2025, I filed the foregoing Final Order in Contested Case 
with the Office of Administrative Hearings and served true and correct copies as set forth below: 

-HVVH�'�5DWFOLIIH�
2UHJRQ�'HSDUWPHQW�RI�-XVWLFH�
�����&RXUW�6W��1(�
6DOHP��25�������
-HVVH�G�UDWFOLIIH#GRM�RUHJRQ�JRY��

BBB�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBBB�
B;B�2WKHU��(PDLO�

'HQLVH�5XWWDQ�
2UHJRQ�'HSDUWPHQW�RI�-XVWLFH�
�����&RXUW�6W��1(�
6DOHP��25�������
GHQLVH�UXWWDQ#GRM�RUHJRQ�JRY��

BBB�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBBB�
B;B�2WKHU��(PDLO�

%ULDQ�3RVHZLW]�
:DWHU:DWFK�RI�2UHJRQ�
�����6(���WK�$YH��
3RUWODQG��25�������
EULDQ#ZDWHUZDWFK�RUJ��

B;B�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBB�
B;B�2WKHU��(PDLO�

(OL]DEHWK�(��+RZDUG�
6FKZDEH�:LOOLDPVRQ�	�:\DWW�
�����6:��WK�$YH���6XLWH������
3RUWODQG��25�����4�
HKRZDUG#VFKZDEH�FRP��

B;B�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBB�
B;B�2WKHU��(PDLO�

&KULV�:HFNHO�
6FKZDEH�:LOOLDPVRQ�	�:\DWW�
�����6:��WK�$YH���6XLWH������
3RUWODQG��25�����4�
FZHFNHO#VFKZDEH�FRP��

B;B�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBB�
B;B�2WKHU��(PDLO�
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6FKZDEH�:LOOLDPVRQ�	�:\DWW�
�����6:��WK�$YH���6XLWH������
3RUWODQG��25�����4�
OWKDQH#VFKZDEH�FRP��

B;B�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBB�
B;B�2WKHU��(PDLO�

&RQRU�%XWNXV�
6FKZDEH�:LOOLDPVRQ�	�:\DWW�
�����6:��WK�$YH���6XLWH������
FEXWNXV#VFKZDEH�FRP��

B;B�E\�UHJXODU�PDLO��SRVWDJH�SUHSDLG�
BBB�E\�KDQG�GHOLYHU\�
BBB�E\�IDFVLPLOH���BBBBBBBBBBBBBB�
BBB�E\�FHUWLILHG�PDLO���BBBBBBBBBB�
B;B�2WKHU��(PDLO�

/s/ Will Davidson 
:LOO�'DYLGVRQ��$JHQF\�5HSUHVHQWDWLYH��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
OREGON WATER RESOURCES DEPARTMENT 

,Q�WKH�0DWWHU�RI�7UDQVIHU�$SSOLFDWLRQV�
7��4����DQG�7��4���

BRIDGE CREEK RANCH LLC, 
Applicant 

and 

WATERWATCH OF OREGON, 
Protestant�

��
��
��
��
��
��
��
��
��
��

RULING ON MOTION FOR SUMMARY 
DETERMINATION 

2$+�5HIHUHQFH�1RV������4�2:5'�������DQG�
���4�2:5'�������

$JHQF\�&DVH�1RV���7��4����DQG�7��4����

PROCEDURAL HISTORY�

2Q�6HSWHPEHU�����������WKH�2UHJRQ�:DWHU�5HVRXUFHV�'HSDUWPHQW��2:5'��LVVXHG�D�
3UHOLPLQDU\�'HWHUPLQDWLRQ�3URSRVLQJ�$SSURYDO�RI�DQ�$GGLWLRQDO�3RLQW�RI�'LYHUVLRQ�LQ�WKH�PDWWHU�
RI�WKH�7UDQVIHU�$SSOLFDWLRQ�7��4�����3'�7��4�����ILOHG�E\�%ULGJH�&UHHN�5DQFK�//&�
�$SSOLFDQW�����2Q�2FWREHU�����������2:5'�UHFHLYHG�WKH�3URWHVW�ILOHG�E\�:DWHU:DWFK�RI�2UHJRQ�
�3URWHVWDQW���

2Q�-DQXDU\��������4��2:5'�LVVXHG�D�3UHOLPLQDU\�'HWHUPLQDWLRQ�3URSRVLQJ�$SSURYDO�RI�
$GGLWLRQDO�3RLQWV�RI�'LYHUVLRQ�DQG�3DUWLDO�&DQFHOODWLRQ�RI�:DWHU�5LJKW�LQ�WKH�PDWWHU�RI�WKH�
7UDQVIHU�$SSOLFDWLRQ�7��4�����3'�7��4�����ILOHG�E\�$SSOLFDQW����2Q�)HEUXDU\��������4��2:5'�
UHFHLYHG�3URWHVWDQW¶V�3URWHVW�RI�3'�7��4�����

2Q�$XJXVW��4�����4��2:5'�UHIHUUHG�WKH�PDWWHUV�WR�WKH�2IILFH�RI�$GPLQLVWUDWLYH�
+HDULQJV��2$+�����7KH�2$+�DVVLJQHG�$GPLQLVWUDWLYH�/DZ�-XGJH��$/-��6DPDQWKD�)DLU�WR�
SUHVLGH�RYHU�WKH�PDWWHUV���2Q�6HSWHPEHU��������4��$/-�)DLU�FRQYHQHG�D�SUHKHDULQJ�FRQIHUHQFH���
$WWRUQH\�%ULDQ�3RVHZLW]�UHSUHVHQWHG�3URWHVWDQW���$WWRUQH\�(OL]DEHWK�+RZDUG�UHSUHVHQWHG�
$SSOLFDQW���6HQLRU�$VVLVWDQW�$WWRUQH\�*HQHUDO�6DUDK�5RZH�UHSUHVHQWHG�2:5'���:LOO�'DYLGVRQ�
DOVR�DSSHDUHG�RQ�EHKDOI�RI�2:5'���$/-�)DLU�VFKHGXOHG�WKH�PDWWHUV�IRU�D�SUHKHDULQJ�FRQIHUHQFH�
RQ�)HEUXDU\����������IRU�WKH�UHYLHZ�RI�H[KLELWV�DQG�D�YLGHR�FRQIHUHQFH�KHDULQJ�RQ�)HEUXDU\����
WKURXJK��4���������7KH�$/-�DOVR�VHW�GHDGOLQHV�IRU�WKH�VXEPLVVLRQ�RI�LVVXH�VWDWHPHQWV��PRWLRQV��
ZLWQHVV�OLVWV��DQG�H[KLELWV��

��7KH�WUDQVIHU�DSSOLFDWLRQ�LQYROYHV�&HUWLILFDWH��������

��7KH�WUDQVIHU�DSSOLFDWLRQ�LQYROYHV�&HUWLILFDWHV�������DQG��������

��3ULRU�WR�WKH�UHIHUUDO��WKH�SDUWLHV�DJUHHG�WR�FRQVROLGDWH�WKH�WZR�PDWWHUV�IRU�KHDULQJ���7KH�2$+�DVVLJQHG�
UHIHUHQFH�QXPEHU����4�2:5'�������WR�WKH�PDWWHU�LQYROYLQJ�3'�7��4����DQG�UHIHUHQFH�QXPEHU����4�
2:5'�������WR�WKH�PDWWHU�LQYROYLQJ�3'�7��4�����
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... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

2Q�6HSWHPEHU��������4��$SSOLFDQW�UHTXHVWHG�QHZ�KHDULQJ�GDWHV���$/-�)DLU�UHVFKHGXOHG�
WKH�KHDULQJ�IRU�)HEUXDU\����WKURXJK�����������

2Q�2FWREHU�������4��2:5'�ILOHG�6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV���/DWHU�
WKDW�GD\��3URWHVWDQW�ILOHG�D�6WDWHPHQW�5HJDUGLQJ�6WLSXODWHG�,VVXHV�  2Q�2FWREHU��������4��2:5'�
ILOHG�D�5HVSRQVH�WR�>3URWHVWDQW¶V@�6WDWHPHQW�5HJDUGLQJ�6WLSXODWHG�,VVXHV���2Q�2FWREHU��������4��
WKH�2$+�LVVXHG�D�5XOLQJ�RQ�0RWLRQ�5HJDUGLQJ�6WDWHPHQW�RI�,VVXHV��LQ�ZKLFK�WKH�$/-�DGRSWHG�
WKH�LVVXHV�IRU�KHDULQJ�DV�VWDWHG�LQ�WKH�2FWREHU�������4�6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�
,VVXHV��

2Q�1RYHPEHU��������4��$SSOLFDQW�ILOHG�D�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��0RWLRQ��4�
VHHNLQJ�D�GLVSRVLWLYH�UXOLQJ�RQ�IRXU�RI�WKH�LVVXHV�IRU�KHDULQJ���2Q�1RYHPEHU��������4��2:5'�
ILOHG�D�5HVSRQVH�WR�>$SSOLFDQW¶V@�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��2:5'�5HVSRQVH����

2Q�'HFHPEHU�������4��3URWHVWDQW�UHTXHVWHG�DQ�H[WHQVLRQ�RI�WKH�GHDGOLQH�IRU�LWV�UHVSRQVH�
WR�WKH�0RWLRQ���2Q�'HFHPEHU�������4��WKH�$/-�JUDQWHG�WKH�UHTXHVW�DQG�H[WHQGHG�WKH�GHDGOLQH�WR�
'HFHPEHU��������4���2Q�'HFHPEHU��������4��3URWHVWDQW�ILOHG�D�5HVSRQVH�WR�%ULGJH�&UHHN�
5DQFK¶V�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ��::�5HVSRQVH���

2Q�'HFHPEHU��������4��3URWHVWDQW�ILOHG�D�0RWLRQ�WR�'HQ\�$SSOLFDWLRQV�RU�5HWXUQ�&DVHV�
WR�$JHQF\���2Q�-DQXDU\����������2:5'�ILOHG�D�5HVSRQVH�WR�>3URWHVWDQW¶V@�0RWLRQ�WR�'HQ\�
$SSOLFDWLRQV�RU�5HWXUQ�&DVHV�WR�$JHQF\��

2Q�-DQXDU\�����������$SSOLFDQW�UHTXHVWHG�DQ�H[WHQVLRQ�RQ�D�VXEPLVVLRQ�GHDGOLQH�IRU�WKH�
KHDULQJ�DQG�D�UHVFKHGXOLQJ�RI�WKH�SUHKHDULQJ�FRQIHUHQFH���7KH�$/-�JUDQWHG�WKH�H[WHQVLRQ�DQG�
UHVFKHGXOHG�WKH�SUHKHDULQJ�FRQIHUHQFH�IRU�)HEUXDU\�����������

ISSUES 

:KHWKHU�WKHUH�DUH�DQ\�JHQXLQH�LVVXHV�DV�WR�DQ\�PDWHULDO�IDFWV�DQG��LI�QRW��ZKHWKHU�
$SSOLFDQW�LV�HQWLWOHG�WR�D�IDYRUDEOH�UXOLQJ�DV�D�PDWWHU�RI�ODZ��RQ�WKH�IROORZLQJ�LVVXHV��

• ,VVXH�$���:KHWKHU�DSSURYDO�RI�WKH�WUDQVIHUV�ZRXOG�HQODUJH�WKH�VXEMHFW�ZDWHU�ULJKW�
2$5���������4����

• ,VVXH�%���:KHWKHU�DSSURYDO�RI�WKH�WUDQVIHUV�ZRXOG�LQMXUH�WKH�ZDWHU�ULJKWV�IRU
&HUWLILFDWH���������256��4���������D��

• ,VVXH�&���:KHWKHU�2:5'�H[FHHGHG�LWV�VWDWXWRU\�DXWKRULW\�E\�DSSURYLQJ�DQ
DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ��DV�RSSRVHG�WR�DSSURYDO�RI�D�FKDQJH�IURP�RQH�SRLQW�RI
GLYHUVLRQ�WR�DQRWKHU�SRLQW�RI�GLYHUVLRQ��LQ�3'�7��4������256��4���������D��

• ,VVXH�*���:KHWKHU�WKH�VXEMHFW�ZDWHU�ULJKW�IRU�7��4�����ZKLFK�LV�D�ZDWHU�VWRUDJH�ULJKW�

4�7KH�0RWLRQ�LV�D�SDUWLDO�PRWLRQ�IRU�VXPPDU\�GHWHUPLQDWLRQ��VHHNLQJ�IDYRUDEOH�UXOLQJV�RQ�,VVXHV�$��%��&��
DQG�*�RI�WKH�VHYHQ�LVVXHV�IRU�KHDULQJ��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

LV�D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU���256��4���������D���

2$5���������������

UNDISPUTED STATEMENTS OF FACT�

�� %ULGJH�&UHHN�LV�D�WULEXWDU\�RI�WKH�-RKQ�'D\�5LYHU��ORFDWHG�LQ�:KHHOHU�&RXQW\��2UHJRQ�
�([����DW�����

�� $SSOLFDQW�KROGV�&HUWLILFDWHV�������DQG�������IRU�LUULJDWLRQ�DQG�GRPHVWLF�XVH�RI
VXUIDFH�ZDWHUV�IURP�%ULGJH�&UHHN�ZLWK�SULRULW\�GDWHV�IURP���������([��$�DW����������������������4��
���������$SSOLFDQW�DOVR�KROGV�&HUWLILFDWH�������IRU�VWRUDJH�RI�ZDWHU�GLYHUWHG�IURP�%ULGJH�DQG
%HDU�&UHHNV�LQWR�WKH�3DLQWHG�+LOOV�5HVHUYRLU�ZLWK�D�SULRULW\�GDWH�RI�2FWREHU�������������([��%�DW
�������

�� 2Q�)HEUXDU\����������&HUWLILFDWH�������ZLWK�D�SULRULW\�GDWH�RI�1RYHPEHU����������ZDV
LVVXHG�IRU�WKH�ULJKW�WR�XVH�%ULGJH�&UHHN�ZDWHUV�WR�PDLQWDLQ�DQ�LQVWUHDP�IORZ�IURP�WKH�PRXWK�RI�
%HDU�&UHHN�WR�WKH�PRXWK�RI�%ULGJH�&UHHN�IRU�WKH�SXUSRVH�RI�VXSSRUWLQJ�DTXDWLF�OLIH�DQG�
PLQLPL]LQJ�SROOXWLRQ���&HUWLILFDWH�������SURWHFWV�ZDWHUV�ULJKWV�IRU�D�PD[LPXP�IORZ�YROXPH�DV�
IROORZV��

2FW����±�2FW���� � ����FXELF�IHHW�SHU�VHFRQG��FIV��
1RY���±�)HE���� � ���FIV�
)HE�������0D\����� 4��FIV�
-XQH���±�-XQH���� � ���FIV�
-XO\���±�-XO\���� � ���FIV�
-XO\����±�6HSW������ ����FIV�

�([����DW�����

4� 2Q�6HSWHPEHU����������WKH�%XUHDX�RI�/DQG�0DQDJHPHQW�JUDQWHG�$SSOLFDQWV�D�ULJKW�
RI�ZD\�SHUPLW��%/0�52:��WR�RSHUDWH�DQG�PDLQWDLQ�D�SRLQW�RI�GLYHUVLRQ��32'��RQ�SXEOLF�ODQGV�
LQ�6HFWLRQ���RI�%ULGJH�&UHHN��LQFOXGLQJ�SLSHOLQH��KHDGJDWH��DQG�VFUHHQ��%/0�32'�����([��'�DW�
�����7KH�JUDQW�LQFOXGHG�WKH�IROORZLQJ�GLYHUVLRQ�UHVWULFWLRQ��

1R�ZDWHU�PD\�EH�GLYHUWHG�ZKHQ�WKH�VWUHDP�IORZ�GURSV�EHORZ����FIV�LQ�
%ULGJH�&UHHN��DV�PHDVXUHG�DW�WKH�%ULGJH�&UHHN�JDXJH�VWDWLRQ�QHDU�WKH�
PRXWK�RI�%ULGJH�&UHHN��

Id��DW�����$SSOLFDQW�GLYHUWV�ZDWHU�DW�WKH�%/0�32'�IRU�WKH�LUULJDWLRQ�DQG�VWRUDJH�ZDWHU�ULJKWV�
GHVFULEHG�LQ�&HUWLILFDWHV���������������DQG�����������([V��$�DW��������%�DW�����

�� 2Q�-DQXDU\��4��������$SSOLFDQW�ILOHG�D�WUDQVIHU�DSSOLFDWLRQ�IRU�&HUWLILFDWHV�������DQG
�������ZLWK�2:5'��VHHNLQJ�WR�DGG�D�32'�ORFDWHG�RQ�%ULGJH�&UHHN�LQ�6HFWLRQ�����1HZ�32'��WR�

��$SSOLFDQW�DOVR�GLYHUWV�ZDWHU�DW�RWKHU�32'V�IRU�&HUWLILFDWHV�������DQG����������([V��$�DW�����%�DW�����
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LWV�GHOLYHU\�V\VWHP�����([��$�DW����4����2Q�)HEUXDU\����������$SSOLFDQW�ILOHG�D�WUDQVIHU�DSSOLFDWLRQ�
IRU�&HUWLILFDWH��������VHHNLQJ�WR�DGG�WKH�1HZ�32'�WR�LWV�GHOLYHU\�V\VWHP�����([��%�DW������������

CONCLUSIONS OF LAW 

7KHUH�DUH�QR�JHQXLQH�LVVXHV�DV�WR�DQ\�PDWHULDO�IDFWV��DQG�$SSOLFDQW�LV�HQWLWOHG�WR�D�
IDYRUDEOH�UXOLQJ�DV�D�PDWWHU�RI�ODZ��RQ�WKH�IROORZLQJ�LVVXHV��

• ,VVXH�%���$SSURYDO�RI�WKH�WUDQVIHUV�ZRXOG�QRW�LQMXUH�WKH�ZDWHU�ULJKWV�IRU�&HUWLILFDWH
������

• ,VVXH�&���2:5'�GLG�QRW�H[FHHG�LWV�VWDWXWRU\�DXWKRULW\�E\�DSSURYLQJ�DQ�DGGLWLRQDO
SRLQW�RI�GLYHUVLRQ��DV�RSSRVHG�WR�DSSURYDO�RI�D�FKDQJH�IURP�RQH�SRLQW�RI�GLYHUVLRQ�WR
DQRWKHU�SRLQW�RI�GLYHUVLRQ��LQ�3'�7��4����

• ,VVXH�*���7KH�VXEMHFW�ZDWHU�ULJKW�IRU�7��4�����ZKLFK�LV�D�ZDWHU�VWRUDJH�ULJKW��LV�D
ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU�

7KHUH�DUH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�DQG�$SSOLFDQW�LV�QRW�HQWLWOHG�WR�D�IDYRUDEOH�
UXOLQJ�RQ�,VVXH�$��HQODUJHPHQW���

OPINION 

Standard of Review for Motion for Summary Determination 

2$5��������������DGGUHVVHV�PRWLRQV�IRU�VXPPDU\�GHWHUPLQDWLRQ���,W�SURYLGHV��LQ�
UHOHYDQW�SDUW��

��� 7KH�DGPLQLVWUDWLYH�ODZ�MXGJH�VKDOO�JUDQW�WKH�PRWLRQ�IRU�D�VXPPDU\
GHWHUPLQDWLRQ�LI�

�D� 7KH�SOHDGLQJV��DIILGDYLWV��VXSSRUWLQJ�GRFXPHQWV��LQFOXGLQJ�DQ\
LQWHUURJDWRULHV�DQG�DGPLVVLRQV��DQG�WKH�UHFRUG�LQ�WKH�FRQWHVWHG�FDVH�VKRZ
WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH�DV�WR�DQ\�PDWHULDO�IDFW�WKDW�LV�UHOHYDQW�WR
UHVROXWLRQ�RI�WKH�OHJDO�LVVXH�DV�WR�ZKLFK�D�GHFLVLRQ�LV�VRXJKW��DQG

�E� 7KH�DJHQF\�RU�SDUW\�ILOLQJ�WKH�PRWLRQ�LV�HQWLWOHG�WR�D�IDYRUDEOH�UXOLQJ
DV�D�PDWWHU�RI�ODZ�

��� 7KH�DGPLQLVWUDWLYH�ODZ�MXGJH�VKDOO�FRQVLGHU�DOO�HYLGHQFH�LQ�D�PDQQHU
PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\�RU�QRQ�PRYLQJ�DJHQF\�

��7KH�1HZ�32'�ZRXOG�EH�ORFDWHG�RQ�$SSOLFDQW¶V�SURSHUW\����([��$����4���

��$SSOLFDQW�RULJLQDOO\�ILOHG�WKLV�DSSOLFDWLRQ�RQ�'HFHPEHU����������DQG�UH�ILOHG�LW�RQ�)HEUXDU\����������
ZLWK�QHZ�VLJQDWXUHV�LQ�FRPSOLDQFH�ZLWK�0DULRQ�&RXQW\�&LUFXLW�&RXUW�-XGJH�%UR\OHV¶�UXOLQJ�LQ�D�
PDQGDPXV�DFWLRQ�ILOHG�E\�$SSOLFDQWV�DJDLQVW�2:5'����([��%�DW����������������������
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

��� (DFK�SDUW\�RU�WKH�DJHQF\�KDV�WKH�EXUGHQ�RI�SURGXFLQJ�HYLGHQFH�RQ�DQ\
LVVXH�UHOHYDQW�WR�WKH�PRWLRQ�DV�WR�ZKLFK�WKDW�SDUW\�RU�WKH�DJHQF\�ZRXOG
KDYH�WKH�EXUGHQ�RI�SHUVXDVLRQ�DW�WKH�FRQWHVWHG�FDVH�KHDULQJ�


 
�
�
�


���� 7KH�DGPLQLVWUDWLYH�ODZ�MXGJH¶V�UXOLQJ�PD\�EH�UHQGHUHG�RQ�D�VLQJOH
LVVXH�DQG�QHHG�QRW�UHVROYH�DOO�LVVXHV�LQ�WKH�FRQWHVWHG�FDVH>�@

3XUVXDQW�WR�2$5�����������������D���LQ�LVVXLQJ�WKLV�UXOLQJ��WKH�$/-�FRQVLGHUHG�WKH�
IROORZLQJ��

• 7KH�0RWLRQ��WKH�'HFODUDWLRQ�RI�(OL]DEHWK�+RZDUG��DQG�([KLELWV�$�WKURXJK�,��VXEPLWWHG
E\�$SSOLFDQW�

• 2:5'�5HVSRQVH�DQG�WKH�'HFODUDWLRQ�RI�/LVD�-��-DUDPLOOR��VXEPLWWHG�E\�2:5'�
• ::�5HVSRQVH��WKH�'HFODUDWLRQ�RI�%ULDQ�3RVHZLW]��DQG�([KLELWV���WKURXJK�����VXEPLWWHG

E\�3URWHVWDQW��DQG
• 7KH�SOHDGLQJV�

,Q�WKLV�PDWWHU��3URWHVWDQW�DVVHUWV�WKH�'HSDUWPHQW�HUUHG�LQ�ILQGLQJ�WKH�SURSRVHG�WUDQVIHU
ZRXOG�QRW�HQODUJH�WKH�H[LVWLQJ�ZDWHU�ULJKW��,VVXH�$��DQG�ZRXOG�QRW�FDXVH�LQMXU\�WR�WKH�H[LVWLQJ�
ZDWHU�ULJKWV�SURYLGHG�E\�&HUWLILFDWH��������,VVXH�%����3URWHVWDQW�IXUWKHU�DVVHUWV�WKDW�WKH�ZDWHU�
ULJKW�IRU�3'�7��4����ZDV�QRW�VXEMHFW�WR�WUDQVIHU��,VVXH�*���DQG�2:5'¶V�DFWLRQ�LQ�JUDQWLQJ�
$SSOLFDQW�DQ�DGGLWLRQDO�32'�H[FHHGHG�LWV�MXULVGLFWLRQ��,VVXH�&����3XUVXDQW�WR�2$5���������
���������,�UHYLHZHG�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�3URWHVWDQWV�DQG�2:5'���WKH�QRQ�
PRYLQJ�SDUWLHV���,�GHWHUPLQHG�WKHUH�DUH�QR�JHQXLQH�LVVXHV�DV�WR�WKH�PDWHULDO�IDFWV�WKDW�DUH�UHOHYDQW�
WR�UHVROXWLRQ�RI�,VVXHV�%��UHJDUGLQJ�&HUWLILFDWH���������&��UHJDUGLQJ�3'�7��4������DQG�*���
$SSOLFDQW�LV�HQWLWOHG�WR�D�IDYRUDEOH�UXOLQJ�IRU�WKRVH�LVVXHV��

,VVXH�$�LQYROYHV�3URWHVWDQW¶V�DVVHUWLRQ�WKDW�WKH�$SSOLFDQW¶V�DGGLWLRQ�RI�D�32'�ZLOO�UHVXOW�
LQ�WKH�HQODUJHPHQW�RI�$SSOLFDQW¶V�ZDWHU�ULJKW���2$5�����������������F��UHTXLUHV�2:5'�WR�
GHWHUPLQH�WKDW�WKH�JUDQWLQJ�RI�D�WUDQVIHU�DSSOLFDWLRQ�ZRXOG�QRW�UHVXOW�LQ�HQODUJHPHQW�DV�GHILQHG�
E\�2$5�������������������2$5�����������������SURYLGHV��LQ�SDUW��

³(QODUJHPHQW´�PHDQV�DQ�H[SDQVLRQ�RI�D�ZDWHU�ULJKW�DQG�LQFOXGHV��EXW�LV�
QRW�OLPLWHG�WR��


�
�
�
�


�G� 'LYHUWLQJ�PRUH�ZDWHU�DW�WKH�QHZ�SRLQW�RI�GLYHUVLRQ�RU�DSSURSULDWLRQ
WKDQ�LV�OHJDOO\�DYDLODEOH�WR�WKDW�ULJKW�DW�WKH�RULJLQDO�SRLQW�RI�GLYHUVLRQ�RU
DSSURSULDWLRQ�

��2:5'�DJUHHG�ZLWK�$SSOLFDQW¶V�0RWLRQ��KRZHYHU��EHFDXVH�2:5'�GLG�QRW�ILOH�LWV�RZQ�PRWLRQ�IRU�
VXPPDU\�GHWHUPLQDWLRQ��WKH�DJHQF\�LV�D�QRQ�PRYLQJ�SDUW\�IRU�SXUSRVHV�RI�WKLV�UXOLQJ��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

,Q�WKH�::�5HVSRQVH��3URWHVWDQW�UDLVHV�VHYHUDO�DUHDV�RI�PDWHULDO�GLVSXWH��LQFOXGLQJ�
FRQIOLFWLQJ�LQIRUPDWLRQ�ZLWK�2:5'¶V�LQWHUSUHWDWLRQ�RI�2$5�������������������2:5'�DVVHUWHG�
WKDW�LW�GRHV�QRW�FRQVLGHU�WKLUG�SDUW\�DJUHHPHQWV�WKDW�DIIHFW�WKH�DSSOLFDQW¶V�XVH�RI�ZDWHU�LQ�PDNLQJ�
DQ�HQODUJHPHQW�GHWHUPLQDWLRQ���-DUDPLOOR�'HF��DW�����+RZHYHU��LQ�2:5'¶V�Technical Operations 
Manual��2:5'�SURYLGHV�H[DPSOHV�RI�SRWHQWLDO�HQODUJHPHQW�LQFOXGLQJ�WKH�PRYHPHQW�RI�D�
KHDGJDWH�GRZQVWUHDP�WR�D�ORFDWLRQ�ZKHUH�PRUH�ZDWHU�FRXOG�EH�GLYHUWHG�WR�VDWLVI\�D�ZDWHU�ULJKW���
,Q�VXFK�D�VLWXDWLRQ��WKH�Technical Operations Manual�VWDWHV�WKDW�2:5'�ZLOO�OLPLW�WKH�DPRXQW�RI�
ZDWHU�WKDW�PD\�EH�WDNHQ�DW�WKH�QHZ�ORFDWLRQ�WR�WKDW�DPRXQW�WDNHQ�DW�WKH�RULJLQDO�ORFDWLRQ���7KH�
Technical Operations Manual�IXUWKHU�VWDWHV�WKDW�2:5'�PD\�LPSRVH�D�UHTXLUHPHQW�IRU�
PHDVXUHPHQW�VWDWLRQV�DW�ERWK�ORFDWLRQV�WR�HQVXUH�WKDW�PRUH�ZDWHU�LV�QRW�WDNHQ���([KLELW�+�DW�������
7KLV�VHHPLQJ�FRQWUDGLFWLRQ�EHWZHHQ�2:5'¶V�DVVHUWLRQ�DQG�LWV�Technical Operations Manual�
FUHDWHV�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�UHJDUGLQJ�2:5'¶V�LQWHUSUHWDWLRQ�RI�LWV�DGPLQLVWUDWLYH�
UXOH���7KHUHIRUH��$SSOLFDQW�LV�QRW�HQWLWOHG�WR�D�IDYRUDEOH�UXOLQJ�RQ�,VVXH�$���

%HFDXVH�WKLV�UXOLQJ�GRHV�QRW�UHVROYH�DOO�LVVXHV�LQ�WKLV�FRQWHVWHG�FDVH�SURFHHGLQJ��WKH�
UHPDLQLQJ�LVVXHV��LQFOXGLQJ�,VVXH�$��ZLOO�SURFHHG�WR�KHDULQJ��

Applicable Law 

256��4���������D��SURYLGHV��LQ�SDUW��

([FHSW�DV�SURYLGHG�LQ�VXEVHFWLRQV�����WR�����RI�WKLV�VHFWLRQ��DOO�ZDWHU�XVHG�
LQ�WKLV�VWDWH�IRU�DQ\�SXUSRVH�VKDOO�UHPDLQ�DSSXUWHQDQW�WR�WKH�SUHPLVHV�
XSRQ�ZKLFK�LW�LV�XVHG�DQG�QR�FKDQJH�LQ�XVH�RU�SODFH�RI�XVH�RI�DQ\�ZDWHU�
IRU�DQ\�SXUSRVH�PD\�EH�PDGH�ZLWKRXW�FRPSOLDQFH�ZLWK�WKH�SURYLVLRQV�RI�
256��4������DQG��4�������+RZHYHU��WKH�KROGHU�RI�DQ\�ZDWHU�XVH�VXEMHFW�
WR�WUDQVIHU�PD\��XSRQ�FRPSOLDQFH�ZLWK�WKH�SURYLVLRQV�RI�256��4������
DQG��4�������FKDQJH�WKH�XVH�DQG�SODFH�RI�XVH��WKH�SRLQW�RI�GLYHUVLRQ�RU�
WKH�XVH�RI�WKH�ZDWHU�ZLWKRXW�ORVLQJ�SULRULW\�RI�WKH�ULJKW�
�
�
��


�
�
�
�


��� ,Q�WKH�HYHQW�WKDW�JRYHUQPHQW�DFWLRQ�UHVXOWV�LQ�RU�FUHDWHV�D�UHDVRQDEOH
H[SHFWDWLRQ�RI�D�FKDQJH�LQ�WKH�VXUIDFH�OHYHO�RI�D�VXUIDFH�ZDWHU�VRXUFH�WKDW
LPSDLUV�RU�WKUHDWHQV�WR�LPSDLU�DFFHVV�WR�D�SRLQW�RI�GLYHUVLRQ�DXWKRUL]HG
E\�D�ZDWHU�ULJKW�SHUPLW��FHUWLILFDWH�RU�GHFUHH��WKH�RZQHU�RI�WKH�ZDWHU�ULJKW
PD\�FKDQJH�WKH�SRLQW�RI�GLYHUVLRQ�RU�DGG�DQ�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ
LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ�LQ�OLHX�RI�FRPSO\LQJ
ZLWK�WKH�UHTXLUHPHQWV�RI�256��4������DQG��4�������%HIRUH�FKDQJLQJ�WKH
SRLQW�RI�GLYHUVLRQ��WKH�ZDWHU�ULJKW�RZQHU�VKDOO�SURYLGH�ZULWWHQ�QRWLFH�RI
WKH�SURSRVHG�FKDQJH�WR�WKH�:DWHU�5HVRXUFHV�'HSDUWPHQW��:LWKLQ����GD\V
DIWHU�UHFHLSW�RI�VXFK�QRWLFH��WKH�GHSDUWPHQW�VKDOO�SURYLGH�QRWLFH�E\
SXEOLFDWLRQ�LQ�WKH�GHSDUWPHQW¶V�SXEOLF�QRWLFH�RI�ZDWHU�ULJKW�DSSOLFDWLRQV�

��7KHVH�SURYLVLRQV�RI�WKH�Technical Operations Manual�DOVR�DSSO\�WR�2:5'¶V�GHWHUPLQDWLRQ�RI�DQ�LQMXU\�
WR�ZDWHU�ULJKWV���+RZHYHU��EHFDXVH�RI�SUHFHGHQWLDO�FDVHODZ�LQYROYLQJ�WKH�GHWHUPLQDWLRQ�RI�LQMXULHV�WR�
ZDWHU�ULJKWV��2:5'¶V�VHHPLQJ�FRQIOLFWLQJ�LQWHUSUHWDWLRQV�LV�LUUHOHYDQW�WR�,VVXH�%��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

:LWKLQ����GD\V�DIWHU�WKH�GHSDUWPHQW�UHFHLYHV�QRWLFH�IURP�WKH�RZQHU��WKH�
:DWHU�5HVRXUFHV�'LUHFWRU��E\�RUGHU��VKDOO�DSSURYH�WKH�FKDQJH�XQOHVV�WKH�
GLUHFWRU�ILQGV�WKH�FKDQJHV�ZLOO�UHVXOW�LQ�LQMXU\�WR�RWKHU�H[LVWLQJ�ZDWHU�
ULJKWV��$OO�RWKHU�WHUPV�DQG�FRQGLWLRQV�RI�WKH�ZDWHU�ULJKW�VKDOO�UHPDLQ�LQ�
HIIHFW>�@�

256��4���������D��SURYLGHV��

,I��DIWHU�KHDULQJ�RU�H[DPLQDWLRQ��WKH�:DWHU�5HVRXUFHV�&RPPLVVLRQ�ILQGV�
WKDW�D�SURSRVHG�FKDQJH�FDQ�EH�HIIHFWHG�ZLWKRXW�LQMXU\�WR�H[LVWLQJ�ZDWHU�
ULJKWV��WKH�FRPPLVVLRQ�VKDOO�PDNH�DQ�RUGHU�DSSURYLQJ�WKH�WUDQVIHU�DQG�
IL[LQJ�D�WLPH�OLPLW�ZLWKLQ�ZKLFK�WKH�DSSURYHG�FKDQJHV�PD\�EH�
FRPSOHWHG��

256��4������SURYLGHV��LQ�SDUW��

����D��([FHSW�ZKHQ�WKH�DSSOLFDWLRQ�LV�PDGH�XQGHU�256��4������RU�ZKHQ�
DQ�DSSOLFDWLRQ�IRU�D�WHPSRUDU\�WUDQVIHU�LV�PDGH�XQGHU�256��4�������LI�
WKH�KROGHU�RI�D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU�IRU�LUULJDWLRQ��GRPHVWLF�XVH��
PDQXIDFWXULQJ�SXUSRVHV��RU�RWKHU�XVH��IRU�DQ\�UHDVRQ�GHVLUHV�WR�FKDQJH�
WKH�SODFH�RI�XVH��WKH�SRLQW�RI�GLYHUVLRQ��RU�WKH�XVH�PDGH�RI�WKH�ZDWHU��DQ�
DSSOLFDWLRQ�WR�PDNH�VXFK�FKDQJH��DV�WKH�FDVH�PD\�EH��VKDOO�EH�ILOHG�ZLWK�
WKH�:DWHU�5HVRXUFHV�'HSDUWPHQW��


�
�
�
�


��� 7KH�DSSOLFDWLRQ�UHTXLUHG�XQGHU�VXEVHFWLRQ�����RI�WKLV�VHFWLRQ�VKDOO
LQFOXGH�

�D� 7KH�QDPH�RI�WKH�RZQHU�

�E� 7KH�SUHYLRXV�XVH�RI�WKH�ZDWHU�

�F� $�GHVFULSWLRQ�RI�WKH�SUHPLVHV�XSRQ�ZKLFK�WKH�ZDWHU�LV�XVHG�

�G� $�GHVFULSWLRQ�RI�WKH�SUHPLVHV�XSRQ�ZKLFK�LW�LV�SURSRVHG�WR�XVH�WKH
ZDWHU�

�H� 7KH�XVH�WKDW�LV�SURSRVHG�WR�EH�PDGH�RI�WKH�ZDWHU�

�I� 7KH�UHDVRQV�IRU�PDNLQJ�WKH�SURSRVHG�FKDQJH��DQG

�J� (YLGHQFH�WKDW�WKH�ZDWHU�KDV�EHHQ�XVHG�RYHU�WKH�SDVW�ILYH�\HDUV
DFFRUGLQJ�WR�WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKH�RZQHU¶V�ZDWHU�ULJKW
FHUWLILFDWH�RU�WKDW�WKH�ZDWHU�ULJKW�LV�QRW�VXEMHFW�WR�IRUIHLWXUH�XQGHU�256
�4�����>�@
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

2:5'�SURPRJXODWHG�UXOHV�SHUWDLQLQJ�WR�ZDWHU�ULJKW�WUDQVIHUV�LQ�2$5�FKDSWHU������
GLYLVLRQ�������2$5���������4����VHWV�RXW�WKH�UHTXLUHPHQWV�IRU�2:5'¶V�UHYLHZ�RI�D�WUDQVIHU�
DSSOLFDWLRQ���$V�SHUWLQHQW�KHUH��2$5���������4�������SURYLGHV��

7KH�'HSDUWPHQW¶V�SUHOLPLQDU\�GHWHUPLQDWLRQ�VKDOO�LQFOXGH�DQ�DVVHVVPHQW�
RI�ZKHWKHU��


 
�
�
�


�F� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�UHVXOW�LQ�HQODUJHPHQW�

�G� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�UHVXOW�LQ�LQMXU\>�@

6LPLODUO\��2$5���������������DGGUHVVLQJ�DSSURYDO�RI�WUDQVIHUV��VWDWHV��

��� $�WUDQVIHU�DSSOLFDWLRQ�VKDOO�EH�DSSURYHG�LI�WKH�'HSDUWPHQW�GHWHUPLQHV
WKDW�

�D� 7KH�ZDWHU�ULJKW�DIIHFWHG�E\�WKH�SURSRVHG�WUDQVIHU�LV�D�ZDWHU�XVH
VXEMHFW�WR�WUDQVIHU�DV�GHILQHG�LQ�256��4������4��DQG�2$5���������
������4��
�
�
�


�
�
�
�


�F� 7KH�SURSRVHG�WUDQVIHU�ZRXOG�QRW�UHVXOW�LQ�HQODUJHPHQW�DV�GHILQHG�LQ
2$5�����������������

�G� ([FHSW�DV�SURYLGHG�LQ�2$5�����������������WKH�SURSRVHG�WUDQVIHU
ZRXOG�QRW�UHVXOW�LQ�LQMXU\�DV�GHILQHG�LQ����������������>�@

2$5��������������SURYLGHV�VRPH�GHILQLWLRQV�IRU�WHUPV�XVHG�E\�2:5'�DQG�LQFOXGHV��LQ�
SDUW��

��� ³,QMXU\´�RU�³,QMXU\�WR�DQ�H[LVWLQJ�ZDWHU�ULJKW´�PHDQV�D�SURSRVHG
WUDQVIHU�ZRXOG�UHVXOW�LQ�DQRWKHU��H[LVWLQJ�ZDWHU�ULJKW�QRW�UHFHLYLQJ
SUHYLRXVO\�DYDLODEOH�ZDWHU�WR�ZKLFK�LW�LV�OHJDOO\�HQWLWOHG>�@

Issue B: Injury to Existing Water Rights 

2:5'�VKDOO�DSSURYH�D�WUDQVIHU�DSSOLFDWLRQ�LI�WKH�FKDQJH�³FDQ�EH�HIIHFWHG�ZLWKRXW�LQMXU\�
WR�H[LVWLQJ�ZDWHU�ULJKWV�´��256��4���������D����2UHJRQ�ZDWHUV�DUH�VXEMHFW�WR�D�SULRU�DSSURSULDWLRQ�
V\VWHP���7KH�2UHJRQ�&RXUW�RI�$SSHDOV�H[SODLQHG�WKH�V\VWHP��DV�IROORZV��

���2$5��������������DOORZV�IRU�WKH�DSSURYDO�RI�DQ�LQMXULRXV�WUDQVIHU�ZKHQ�WKH�KROGHU�RI�WKH�LQMXUHG�ULJKW�
FRQVHQWV�WR�WKH�FKDQJH��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH���RI�����

8QGHU�2UHJRQ
V�SULRU�DSSURSULDWLRQ�V\VWHP��UHJXODWLQJ�ZDWHU�ULJKWV�
GHSHQGV�RQ�WKH�SULRULW\�GDWH�RI�UHVSHFWLYH�ZDWHU�ULJKWV��:KHQ�WKHUH�LV�D�
VKRUWDJH�RI�ZDWHU��WKH�VHQLRU�ZDWHU�ULJKW�KROGHU�LV�HQWLWOHG�WR�UHFHLYH�WKHLU�
HQWLUH�VKDUH�RI�ZDWHU�EHIRUH�WKH�QH[W�PRVW�VHQLRU�ZDWHU�ULJKW�KROGHU�FDQ�
UHFHLYH�WKHLU�VKDUH��DQG�VR�RQ��
�
�
���7KLV�V\VWHP�RI�ZDWHU�UHJXODWLRQ�LV�
HQIRUFHG�WKRXJK�2:5'
V�ZDWHUPDVWHUV��ZKR��DPRQJ�RWKHU�GXWLHV��PXVW�
³>U@HJXODWH�WKH�GLVWULEXWLRQ�RI�ZDWHU�DPRQJ�WKH�YDULRXV�XVHUV�RI�ZDWHU�
IURP�DQ\�QDWXUDO�VXUIDFH�RU�JURXQG�ZDWHU�VXSSO\�in accordance with the 
users’ existing water rights of record in the Water Resources 
Department�´�256��4���4�����D���

TPC, LLC v. Oregon Water Resources Department������2U�$SS��������4���������(PSKDVLV�LQ�
RULJLQDO����

,Q�WKH�0RWLRQ��$SSOLFDQW�VRXJKW�D�IDYRUDEOH�UXOLQJ�RQ�WKH�LVVXH�RI�ZKHWKHU�WKH�SURSRVHG�
FKDQJH�LQ�32'�ZLOO�LQMXUH�WKH�LQVWUHDP�ZDWHU�ULJKWV�HVWDEOLVKHG�LQ�&HUWLILFDWH���������0RWLRQ�DW�
��� $SSOLFDQW�DUJXHV�WKDW�WKH�TXDQWLW\�RI�ZDWHU�XVHG�E\�$SSOLFDQW�UHPDLQV�UHVWULFWHG�E\�WKH�WHUPV
RI�$SSOLFDQW¶V�H[LVWLQJ�ZDWHU�ULJKWV�DQG�WKDW�&HUWLILFDWH��������DV�D�MXQLRU�ZDWHU�ULJKW�LQ�D�SULRU
DSSURSULDWLRQ�V\VWHP��LV�QRW�HQWLWOHG�WR�ZDWHU�XQWLO�VHQLRU�ZDWHU�ULJKWV�DUH�VDWLVILHG��UHO\LQJ�RQ
Fort Klamath Critical Habitat Landowners, Inc. v. Woodcock����4�2U�$SS���������4����0RWLRQ
DW���������3URWHVWDQW�DVVHUWV�WKDW��EHFDXVH�$SSOLFDQW¶V�SURSRVHG�QHZ�32'�ZLOO�QRW�EH�VXEMHFW�WR
WKH�%/0�UHVWULFWLRQV��$SSOLFDQW�ZLOO�EH�DEOH�WR�GLYHUW�PRUH�ZDWHU��ERWK�YROXPH�DQG�VHDVRQ��
UHGXFLQJ�ZDWHU�FXUUHQWO\�DYDLODEOH�IRU�&HUWLILFDWH�������EHFDXVH�RI�WKH�%/0�UHVWULFWLRQV���::
5HVSRQVH�DW��4������3URWHVWDQW�GLVWLQJXLVKHV�Woodcock��DVVHUWLQJ�WKDW�WKH�LQMXU\�LQ�Woodcock
ZDV�EDVHG�RQ�LQGLUHFW�HIIHFWV�DQG�GLYHUWHG�ZDWHU�GLG�QRW�LQYROYH�D�³OHJDO�UHVWULFWLRQ�´��::
5HVSRQVH�DW�������

Woodcock�LQYROYHG�2:5'¶V�DSSURYDO�RI�WKH�LQWHUYHQRUV¶�UHTXHVW�WR�WUDQVIHU�ZDWHU�ULJKWV�
WR�D�QHZ�32'�IXUWKHU�GRZQVWUHDP�����3HWLWLRQHUV�KDG�LQ�VWUHDP�LUULJDWLRQ�ZDWHU�ULJKWV�XSVWUHDP�
RI�DSSOLFDQW¶V�ZDWHU�ULJKWV�ZLWK�D�SULRULW\�GDWH�WKDW�ZDV�WKH�VDPH�RU�MXQLRU�WR�LQWHUYHQRUV¶�ZDWHU�
ULJKWV���,QWHUYHQRUV¶�DQG�SHWLWLRQHUV¶�ZDWHU�ULJKWV�ZHUH�VXEMHFW�WR�D�FDOO�IRU�ZDWHU���LQ�IDYRU�RI�WKH�
ORFDO�WULEHV¶�VHQLRU�LQVWUHDP�ZDWHU�ULJKWV���3HWLWLRQHUV�SUHVHQWHG�HYLGHQFH�WKDW�LQWHUYHQRUV�GLG�QRW�
XVH�WKH�HQWLUH�ZDWHU�ULJKW�EHFDXVH�����VRPH�RI�WKH�GLYHUWHG�ZDWHU�UHWXUQHG�WR�WKH�VWUHDPV�DV�UHWXUQ�
IORZ��DQG�����WKH�OLPLWDWLRQV�FDXVHG�E\�WKH�WULEHV¶�FDOOV�UHTXLUHG�D�UHGXFWLRQ�RU�FHVVDWLRQ�LQ�
LQWHUYHQRUV¶�GLYHUVLRQ�RI�ZDWHU���3HWLWLRQHUV�DUJXHG�WKDW��E\�PRYLQJ�WKH�32'�GRZQVWUHDP��
LQWHUYHQRUV�ZRXOG�XVH�PRUH�RI�WKHLU�ZDWHU�ULJKWV�EHFDXVH�WKH�QHZ�ORFDWLRQ�ZRXOG�EH�OHVV�
FRQVWUDLQHG�E\�WKH�WULEHV¶�FDOOV�IRU�ZDWHU�DQG�WKHUH�ZRXOG�EH�OHVV�IORZ�LQ�WKH�VWUHDPV�EHFDXVH�RI�D�
UHGXFWLRQ�LQ�UHWXUQ�IORZ�IURP�WKH�FXUUHQW�32'¶V�ORFDWLRQ���Id��DW�����±������

���,QWHUYHQRUV�VRXJKW�D�WHPSRUDU\�WUDQVIHU�XQGHU�256��4����������ZKLFK�LQFOXGHV�WKH�VDPH�UHTXLUHPHQW�
DV�256��4���������D���WKDW�2:5'�VKDOO�JUDQW�WKH�UHTXHVW�LI�³WKH�WHPSRUDU\�WUDQVIHU�ZLOO�QRW�LQMXUH�DQ\�
H[LVWLQJ�ZDWHU�ULJKW�´�

���$W�WKH�EHJLQQLQJ�RI�WKH�LUULJDWLRQ�VHDVRQ��WKH�WULEHV¶�FDOO�WULJJHUV�2:5'�WR�VHQG�UHJXODWLRQ�QRWLFHV�WR�
KROGHUV�RI�ZDWHU�ULJKWV�WR�FXUWDLO�WKHLU�ULJKWV�ZKHQ�WKH�ORFDO�ZDWHU�OHYHOV�IDOO�EHORZ�WKH�OHYHO�QHHGHG�WR�
VDWLVI\�WKH�FDOO���Woodcock����4�2U�$SS�DW������
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2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH����RI�����

3HWLWLRQHUV�EURXJKW�DFWLRQ�LQ�FLUFXLW�FRXUW�WR�OLPLW�LQWHUYHQRUV¶�ZDWHU�ULJKWV�WR�WKH�KLVWRULF�
FRQVXPSWLYH�XVH���2:5'�DQG�LQWHUYHQRUV�ILOHG�PRWLRQV�IRU�VXPPDU\�MXGJPHQW���)RU�SXUSRVHV�RI�
WKH�PRWLRQ��WKH�HYLGHQFH�LQFOXGHG�WKDW�LQWHUYHQRUV�KDG�QRW�KLVWRULFDOO\�XVHG�WKH�IXOO�OHJDO�ZDWHU�
ULJKWV�DQG�WKDW�D�SRUWLRQ�RI�GLYHUWHG�ZDWHU�UHWXUQHG�WR�WKH�VWUHDPV���,Q�UHVSRQVH�WR�SHWLWLRQHUV¶�
FODLP�WKDW�LQWHUYHQWRUV¶�ZDWHU�ULJKWV�VKRXOG�EH�OLPLWHG�WR�KLVWRULF�FRQVXPSWLYH�XVH��WKH�FLUFXLW�
FRXUW��DV�VWDWHG�E\�WKH�2UHJRQ�&RXUW�RI�$SSHDOV��IRXQG�WKH�IROORZLQJ��

7KH�FLUFXLW�FRXUW�GLVDJUHHG��FRQFOXGLQJ�WKDW�DQ�LQFUHDVH�LQ�LQWHUYHQRU
V�
XVH�WR�WKH�IXOO�³SDSHU�YDOXH´�RI�WKH�ZDWHU�ULJKW�GLG�QRW�FRQVWLWXWH�OHJDOO\�
FRJQL]DEOH�LQMXU\��7KH�FRXUW�H[SODLQHG��

³$Q�LQFUHDVH�LQ�XVH�RI�ZDWHU�E\�WKH�KROGHU�RI�ZDWHU�ULJKWV��ZLWKLQ�WKH�
OLPLWV�RI�D�YDOLG�ZDWHU�ULJKW��GRHV�QRW�FRQVWLWXWH�LQMXU\�WR�RWKHU�ZDWHU�
ULJKWV�UHJDUGOHVV�RI�ZKHWKHU�WKDW�LQFUHDVH�LQ�XVH�RFFXUV�LQ�FRQMXQFWLRQ�
ZLWK�D�WUDQVIHU�´�

%DVHG�RQ�WKDW�UHDVRQLQJ��WKH�FRXUW�JUDQWHG�LQWHUYHQRU¶V�DQG�WKH�2:5'¶V�
PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RQ�SHWLWLRQHUV¶�FODLP�DVVHUWLQJ�WKDW�WKH�
WUDQVIHU�ZRXOG�UHVXOW�LQ�³LQMXU\�´�

Woodcock����4�2U�$SS�DW�������8SRQ�UHYLHZ�RI�WKH�UHFRUG��WKH�2UHJRQ�&RXUW�RI�$SSHDOV�VWDWHG��

:H�FRQFOXGH�WKDW�WKH�FLUFXLW�FRXUW�GLG�QRW�HUU��3HWLWLRQHUV¶�ZDWHU�ULJKWV�
DUH�HLWKHU�MXQLRU�RU�HTXDO�WR�LQWHUYHQRU¶V�ZDWHU�ULJKW�LQ�SULRULW\��DQG�D�
WUDQVIHU�PDNHV�QR�FKDQJH�LQ�SULRULW\��7KXV��SHWLWLRQHUV¶�DOOHJHG�
GHSULYDWLRQ�RI�ZDWHU�DV�D�UHVXOW�RI�LQWHUYHQRU¶V�XVH�RI�LWV�IXOO�OHJDO�ZDWHU�
ULJKW�LV�VLPSO\�D�IHDWXUH�RI�WKH�SULRU�DSSURSULDWLRQ�V\VWHP��LW�LV�QRW�DQ�
³LQMXU\´�WKDW�LV�OHJDOO\�FRJQL]DEOH��:H�FRQFOXGH�IRU�WKDW�UHDVRQ�WKDW�WKH�
FLUFXLW�FRXUW�GLG�QRW�HUU�LQ�JUDQWLQJ�LQWHUYHQRU¶V�DQG�WKH�2:5'¶V�PRWLRQ�
IRU�VXPPDU\�MXGJPHQW�RQ�SHWLWLRQHUV¶�FODLP�RI�LQMXU\��

Id��DW���4��

7KH�$/-�GRHV�QRW�ILQG�DQ\�VLJQLILFDQW�GLVWLQFWLRQ�EHWZHHQ�Woodcock�DQG�WKH�SUHVHQW�
FDVH���7KH�GHFLVLRQ�PDGH�E\�WKH�FLUFXLW�FRXUW�DQG�XSKHOG�E\�WKH�2UHJRQ�&RXUW�RI�$SSHDOV�GRHV�
QRW�GHSHQG�XSRQ�WKH�QDWXUH�RI�WKH�ZDWHU�UHGXFWLRQ��ZKHWKHU�GLUHFW�E\�OLPLWLQJ�WKH�DPRXQW�RI�
GLYHUWHG�ZDWHU�ZLWK�WKH�%/0�UHVWULFWLRQ�DV�LQ�WKH�SUHVHQW�PDWWHU�RU�LQGLUHFW�E\�D�SRUWLRQ�RI�
GLYHUWHG�ZDWHU�UHWXUQLQJ�WR�WKH�VWUHDPV�DV�LQ�Woodcock��RU�WKH�QDWXUH�RI�WKH�UHDVRQ�IRU�WKH�ZDWHU�
UHGXFWLRQ��DQ�DJUHHPHQW�ZLWK�%/0�RU�LQ�UHVSRQVH�WR�WKH�WULEHV¶�FDOO����7KH�OHJDO�FRQFOXVLRQ�
UHDFKHG�E\�WKH�2UHJRQ�&RXUW�RI�$SSHDOV�LV�FOHDU�±�D�MXQLRU�RU�HTXDO�ZDWHU�ULJKW�LV�QRW�LQMXUHG�
ZKHQ�D�VHQLRU�RU�HTXDO�ZDWHU�ULJKW�LV�XWLOL]HG�WR�WKH�IXOOHVW�H[WHQW�ZLWKLQ�WKH�WHUPV�RI�WKH�ZDWHU�
ULJKW�UHJDUGOHVV�RI�DQ\�KLVWRULF�OHVVHU�XVH�RI�WKH�ZDWHU�ULJKW��

&HUWLILFDWH�������KDV�D�SULRULW\�GDWH�RI�1RYHPEHU����������PDNLQJ�LW�D�MXQLRU�ZDWHU�ULJKW�
WR�$SSOLFDQWV¶�ZDWHU�ULJKWV�WKDW�KDYH�SULRULW\�GDWHV�IURP��������2:5'¶V�3'V�UHTXLUH�WKDW�WKH�
ILQDO�RUGHUV�LQFOXGH�D�FRQGLWLRQ�WKDW�WKH�TXDQWLW\�RI�ZDWHU�GLYHUWHG�DW�WKH�DGGLWLRQDO�32'��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH����RI�����

WRJHWKHU�ZLWK�ZDWHU�GLYHUWHG�DW�WKH�H[LVWLQJ�32'��³VKDOO�QRW�H[FHHG�WKH�TXDQWLW\�RI�ZDWHU�ODZIXOO\�
DYDLODEOH�DW�WKH�RULJLQDO�>32'@�´��3'�7��4����DQG�7��4����DW�����7KHUHIRUH��HYHQ�LI�WKH�
DGGLWLRQDO�32'�UHVXOWV�LQ�$SSOLFDQW�GLYHUWLQJ�PRUH�ZDWHU�WKDQ�KLVWRULFDOO\�GLYHUWHG��$SSOLFDQW¶V�
IXOO�XWLOL]DWLRQ�RI�WKH�ZDWHU�ULJKWV�DYDLODEOH�LQ�&HUWLILFDWHV����������������DQG�������LV�QRW�D�
OHJDOO\�FRJQL]DEOH�LQMXU\�WR�WKH�ZDWHUV�ULJKWV�RI�&HUWLILFDWH��������

3URWHVWDQW¶V�3URWHVW�RI�2:5'¶V�3'V�7��4����DQG�7��4�����EDVHG�RQ�WKH�DUJXPHQW�WKDW�
$SSOLFDQW¶V�DGGLWLRQDO�32'�ZLOO�LQMXUH�&HUWLILFDWH������¶V�ZDWHU�ULJKWV��LV�GLVPLVVHG��

Issue C: Additional POD as a Change in POD 

7KH�WKUHH�SDUWLHV�DJUHH�WKDW�WKH�H[LVWHQFH�RI�2:5'¶V�DXWKRULW\�WR�DOORZ�D�WUDQVIHU�
DSSOLFDQW�WR�DGG�D�QHZ�32'�WR�D�ZDWHU�ULJKW�LV�GHSHQGHQW�XSRQ�WKH�LQWHUSUHWDWLRQ�RI�256�
�4���������D���VSHFLILFDOO\�WKH�IROORZLQJ�SRUWLRQ�RI�WKH�VWDWXWH��

>7@KH�KROGHU�RI�DQ\�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU�PD\��XSRQ�FRPSOLDQFH
ZLWK�WKH�SURYLVLRQV�RI�256��4������DQG��4�������FKDQJH�WKH�XVH�DQG
SODFH�RI�XVH��WKH�SRLQW�RI�GLYHUVLRQ�RU�WKH�XVH�RI�WKH�ZDWHU�ZLWKRXW�ORVLQJ
SULRULW\�RI�WKH�ULJKW�

$SSOLFDQW�DVVHUWV�WKDW�256��4������KDV�OLPLWHG�SUHUHTXLVLWHV�IRU�D�SURSRVHG�FKDQJH�DQG�
WKDW�D�GHQLDO�RI�WKH�WUDQVIHU�DSSOLFDWLRQ�IRU�DQ�DGGLWLRQDO�32'�ZRXOG�EH�DQ�LPSHUPLVVLEOH�
LQVHUWLRQ�RI�ODQJXDJH�LQWR�WKH�VWDWXWH���0RWLRQ�DW���������2:5'�DJUHHG�ZLWK�$SSOLFDQW¶V�
SRVLWLRQ��DVVHUWLQJ�WKDW�WKH�VWDWXWHV�GR�QRW�UHVWULFW�WKH�DELOLW\�WR�DGG�D�32'�DV�D�FKDQJH���2:5'�
5HVSRQVH�DW�����3URWHVWDQW�DUJXHV�WKDW�WKH�ODQJXDJH�RI�WKH�VWDWXWH�UHVWULFWV�WKH�FKDQJH�WR�D�VLQJXODU�
32'���3URWHVWDQW�IXUWKHU�DUJXHV�WKDW�WKH�2UHJRQ�OHJLVODWXUH�FRQVLGHUHG�WKH�DGGLWLRQ�RI�D�32'�DV�
GLVWLQFW�IURP�D�FKDQJH�WR�D�32'�DQG��WKXV��WKH�RPLVVLRQ�RI�WKH�RSWLRQ�RI�DQ�DGGLWLRQDO�32'�IURP�
256��4���������D��ZDV�GHOLEHUDWH���::�5HVSRQVH�DW��������

:KHQ�LQWHUSUHWLQJ�D�VWDWXWH��WKH�JRDO�LV�WR�DVFHUWDLQ�WKH�OHJLVODWXUH¶V�LQWHQW���PGE v. 
Bureau of Labor Industries������2U�������������������³:H�DVFHUWDLQ�WKH�OHJLVODWXUH¶V�LQWHQWLRQV�
E\�H[DPLQLQJ�WKH�WH[W�RI�WKH�VWDWXWH�LQ�LWV�FRQWH[W��DORQJ�ZLWK�DQ\�UHOHYDQW�OHJLVODWLYH�KLVWRU\��
DQG��LI�QHFHVVDU\��FDQRQV�RI�FRQVWUXFWLRQ�´�State v. Cloutier������2U����������������122nd Grp., 
LLC v. Dep’t of Consumer������2U�$SS��������������7R�GHWHUPLQH�OHJLVODWLYH�LQWHQW�IRU�DQ�
DFFXUDWH�LQWHUSUHWDWLRQ��LW�LV�QHFHVVDU\�WR�FRQVLGHU�WKH�DQDO\WLFDO�DSSURDFK�VHW�IRUWK�LQ�PGE v. 
Bureau of Labor and Industries, ����2U������������DV�PRGLILHG�E\�State v. Gaines, �4��2U�����
��������see also�Tye v. McFetridge���4��25����������������PGE�DQDO\VLV�LV�VDPH�PHWKRG�XVHG�WR�
DQDO\]H�DGPLQLVWUDWLYH�UXOHV����,Q�PGE��WKH�2UHJRQ�6XSUHPH�&RXUW�H[SODLQHG�WKDW�WR�GHWHUPLQH�
OHJLVODWLYH�LQWHQW��D�FRXUW�EHJLQV�E\�H[DPLQLQJ�D�VWDWXWH¶V�WH[W�ZLWKLQ�LWV�VWDWXWRU\�FRQWH[W��JLYLQJ�
ZRUGV�RI�FRPPRQ�XVDJH�WKHLU�SODLQ��QDWXUDO��DQG�RUGLQDU\�PHDQLQJ���,I�WKH�OHJLVODWLYH�LQWHQW�LV�
XQDPELJXRXV��WKH�FRXUW�VWRSV�DW�WKDW�ILUVW�OHYHO�RI�DQDO\VLV�EXW�PD\�UHYLHZ�DQ\�OHJLVODWLYH�KLVWRU\�
RIIHUHG�E\�D�SDUW\���PGE������2U�DW���������Gaines���4��2U�DW���������������DPELJXLW\�QRW�
QHFHVVDU\�WR�UHYLHZ�OHJLVODWLYH�KLVWRU\�DQG�WKH�XVH�RI�GLFWLRQDU\�GHILQLWLRQV�WR�GLVFHUQ�WKH�SODLQ��
QDWXUDO��DQG�RUGLQDU\�PHDQLQJ�RI�WHUPV�����
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH����RI�����

+HUH��WKH�SODLQ�DQG�RUGLQDU\�PHDQLQJ�RI�³FKDQJH´�GRHV�QRW�LPSURYH�WKH�FODULW\�RI�WKH�
PHDQLQJ�RI�WKH�SKUDVH�³PD\�
�
�
�FKDQJH�
�
�
�WKH�SRLQW�RI�GLYHUVLRQ´�LQ�2$5��4���������D���
&KDQJH�KDV�D�ZLGH�YDULHW\�RI�GHILQLWLRQV��LQFOXGLQJ�WKH�IROORZLQJ��

• 7R�PDNH�GLIIHUHQW�LQ�VRPH�SDUWLFXODU�EXW�VKRUW�RI�FRQYHUVLRQ�LQWR
VRPHWKLQJ�HOVH

• 7R�PDNH�RYHU�WR�D�UDGLFDOO\�GLIIHUHQW�IRUP��FRPSRVLWLRQ��VWDWH�RU
GLVSRVLWLRQ

• 7R�GLVSRVH�RI�RU�JLYH�XS�WRZDUG�WKH�VXEVWLWXWLQJ�RI�VRPHWKLQJ
URXJKO\�HTXLYDOHQW

• 7R�UHSODFH�ZLWK�DQRWKHU�RU�RWKHUV�RI�WKH�VDPH�NLQG�RU�FODVV
• 7R�XQGHUJR�WUDQVIRUPDWLRQ�RU�FRQYHUVLRQ

Webster’s Third New International Dictionary�������4��XQDEULGJHG�HG���������$OWKRXJK�VRPH�
GHILQLWLRQV�ZRXOG�UHTXLUH�WKH�UHSODFHPHQW�DQ�H[LVWLQJ�32'��RWKHU�GHILQLWLRQV�ZRXOG�QRW�UHTXLUH�
UHSODFHPHQW�EXW�PHUHO\�D�GLIIHUHQFH�RU�VRPH�IRUP�RI�DOWHUDWLRQ�RU�PRGLILFDWLRQ��VXFK�DV�DQ�
LQFUHDVH��RU�DGGLWLRQ���

7R�REWDLQ�FODULW\�IRU�WKH�SKUDVH�DW�LVVXH��WKH�$/-�WXUQV�WR�WKH�VWDWXWRU\�FRQWH[W�RI�256�
�4���������D���LQ�SDUWLFXODU��FDVHODZ�WKDW�H[SODLQV�WKH�SXUSRVH�RI�WKLV�VWDWXWH���3ULRU�WR�WKH�
LQVWLWXWLRQ�RI�WKH�FXUUHQW�VWDWXWRU\�IUDPHZRUN�IRU�RYHUVLJKW�RI�ZDWHU�XVHV��2UHJRQ�ODZ�H[SOLFLWO\�
DFNQRZOHGJHG�WKDW�³>D@�FKDQJH�LQ�WKH�SRLQW�RI�GLYHUVLRQ�DQG�SODFH�RI�XVH�PD\�EH�PDGH�ZKHQ�LW�
FDQ�EH�GRQH�ZLWKRXW�SUHMXGLFH�WR�WKH�ULJKWV�RI�RWKHUV�´��Russell-Smith v. Water Resources Dept.��
����2U�$SS����������������LQWHUQDO�FLWDWLRQV�RPLWWHG����7KLV�FRQFHUQ�IRU�WKH�SURWHFWLRQ�RI�WKH�
SXEOLF�UHPDLQV�WKH�OHJLVODWLYH�SXUSRVH�RI�256��4���������D��DV�FRQILUPHG�E\�WKH�2UHJRQ�
6XSUHPH�&RXUW�LQ�Huff v. Bretz������2U�������������DV�IROORZV��

7KHVH�SURFHGXUHV�DUH�³IRU�WKH�SURWHFWLRQ�RI�WKH�SXEOLF´��PRUH�
VSHFLILFDOO\��IRU�WKH�SURWHFWLRQ�RI�WKH�LQWHUHVWV�RI�WKRVH�ZKR�RZQ�DIIHFWHG�
RU�SRWHQWLDOO\�DIIHFWHG�ZDWHU�ULJKWV��DJDLQVW�WKH�HYLO�RI�XQUHVWUDLQHG�
FKDQJHV�LQ�WKH�SRLQW�RI�GLYHUVLRQ�RI�ZDWHU��7KLV�OHJLVODWLYH�SXUSRVH�
ZRXOG�EH�IUXVWUDWHG�LI�D�SDUW\�FRXOG�EH�UHTXLUHG�XQGHU�WKH�WHUPV�RI�DQ�
DJUHHPHQW�WR�SXPS�IURP�DQ�XQDXWKRUL]HG�SRLQW�RI�GLYHUVLRQ�WKHUHE\�
FKDQJLQJ�WKH�SRLQW�RI�GLYHUVLRQ�ZLWKRXW�FRPSO\LQJ�ZLWK�WKH�SURFHGXUHV�
PDQGDWHG�E\�256��4������HW�VHT��DQG�EH�KHOG�LQ�EUHDFK�RI�WKDW�
DJUHHPHQW�LI�KH�GLG�QRW�GR�VR��

Huff������2U�DW������

$V�QRWHG�E\�$SSOLFDQW��256��4���������D��UHTXLUHV�FRPSOLDQFH�ZLWK�256��4������DQG�
256��4������IRU�FKDQJHV�PDGH�WR�WKH�XVH�RU�SODFH�RI�XVH�RI�WKH�DSSOLFDEOH�ZDWHU�ULJKWV���256�
�4���������D��UHTXLUHV�2:5'�WR�H[DPLQH�ZKHWKHU�D�SURSRVHG�WUDQVIHU�ZRXOG�LQMXUH�RWKHU�ZDWHU�
ULJKWV�DQG�DSSURYH�WKH�WUDQVIHU�LI�QR�VXFK�LQMXU\�RFFXUV�����256��4������GHWDLOV�SURFHGXUHV�

���2WKHU�SURYLVLRQV�RI�256��4������DOORZ�IRU�WKH�DSSURYDO�RI�D�WUDQVIHU�WKDW�FDXVHV�LQMXU\�LI�FHUWDLQ�
FRQGLWLRQV�DUH�PHW��
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In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH����RI�����

DVVRFLDWHG�ZLWK�D�WUDQVIHU�DSSOLFDWLRQ��LQFOXGLQJ�UHTXLUHPHQWV�WR�IXOO\�LGHQWLI\�WKH�ZDWHU�ULJKW��
ORFDWLRQ��XVH��WKH�SURSRVHG�FKDQJHV��DQG�HYLGHQFH�RI�SULRU�XVH���7KHVH�UHTXLUHPHQWV�UHTXLUH�
2:5'�WR�FROOHFW�LQIRUPDWLRQ�WR�SUHYHQW�WKH�³HYLO�RI�XQUHVWUDLQHG�FKDQJHV´�DQG�SURWHFW�WKH�
SXEOLF�IURP�LQMXU\���Id���7KHUH�LV�QRWKLQJ�LQ�WKH�VWDWXWRU\�VFKHPH�WKDW�ZRXOG�UHTXLUH�WKH�OLPLWDWLRQ�
RI�WKH�GHJUHH�RU�WKH�QXPEHU�RI�32'V�XWLOL]HG�E\�D�KROGHU�RI�D�ZDWHU�ULJKW�RWKHU�WKDQ�WR�SUHYHQW�
LQMXU\�RU�FRQILQH�WKH�KROGHU�WR�WKH�TXDQWLW\�RI�ZDWHU�GHOLQHDWHG�E\�WKH�ZDWHU�ULJKW���7KHUHIRUH��WKH�
$/-�ILQGV�WKDW�256��4���������D��GRHV�QRW�SURKLELW�2:5'�IURP�DOORZLQJ�D�KROGHU�RI�D�ZDWHU�
ULJKW�WR�FKDQJH�WKH�PHFKDQLVP�RI�WKH�GLYHUVLRQ�RI�ZDWHU�WR�LQFOXGH�WKH�DGGLWLRQ�RI�D�QHZ�32'�
ZLWKRXW�UHTXLULQJ�WKH�HOLPLQDWLRQ�RI�DQ�H[LVWLQJ�32'��

3URWHVWDQW�DUJXHG�WKDW�WKH�OHJLVODWXUH¶V�SKUDVH�LQ�256��4�������� of “PD\�FKDQJH�WKH
SRLQW�RI�GLYHUVLRQ�RU�DGG�DQ�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ´�GHPRQVWUDWHV�WKDW�WKH�OHJLVODWXUH�
GLVWLQJXLVKHV�D�FKDQJH�RI�32'�IURP�DQ�DGGLWLRQDO�32'�DQG�GHOLEHUDWHO\�FKRVH�QRW�WR�LQFOXGH�WKH�
RSWLRQ�RI�DQ�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ�LQ�256��4���������D����7KH�$/-�GLVDJUHHV�ZLWK�
3URWHVWDQW¶V�FRQWHQWLRQ���7KH�OHJLVODWXUH�RQO\�XVHG�WKH�SKUDVH�³DQ�DGGLWLRQDO�SRLQW�RI�GLYHUVLRQ´�
RQFH�LQ�256�FKDSWHU��4��DQG�SURYLGHG�QR�H[SODQDWLRQ�RI�DQ\�GLVWLQFWLRQ���256��4���������
SURFHHGV�WR�SURYLGH�WKH�PHFKDQLVP�IRU�D�KROGHU�RI�ZDWHU�ULJKW�WR�FKDQJH�D�32'��LQFOXGLQJ�
SURYLGLQJ�ZULWWHQ�QRWLFH�WR�2:5'��2:5'¶V�SXEOLVKLQJ�QRWLFH�RI�WKH�DSSOLFDWLRQ��DQG�2:5'¶V�
DSSURYDO�RI�WKH�FKDQJH���$FFHSWLQJ�3URWHVWDQW¶V�DUJXPHQW��WKH�KROGHU�ZKR�LQWHQGV�WR�DGG�D�32'�
ZRXOG�QRW�KDYH�WR�IROORZ�WKH�PHFKDQLVP�IRU�DSSURYDO�RI�WKH�DGGLWLRQDO�32'�WKDW�D�KROGHU�
LQWHQGLQJ�D�QRQ�DGGLWLRQDO�32'�FKDQJH�ZRXOG�KDYH�WR�IROORZ���6XFK�D�FRQFOXVLRQ�ZRXOG�QRW�EH�D�
UHDVRQDEOH�LQWHUSUHWDWLRQ���,Q�VXP��WKH�OHJLVODWXUH¶V�XVH�RI�WKH�SKUDVH�³DGGLWLRQDO�SRLQW�RI�
GLYHUVLRQ´�LQ�256��4���������GLG�QRW�LQGLFDWH�WKDW�WKH�OHJLVODWXUH�YLHZHG�DQ�DGGLWLRQDO�32'�DV�
VHSDUDWH�IURP�D�FKDQJH�LQ�32'��

3URWHVWDQW¶V�3URWHVW�RI�2:5'¶V�3'V�7��4�����4�EDVHG�RQ�WKH�DUJXPHQW�WKDW�2:5'�GRHV�
QRW�KDYH�WKH�VWDWXWRU\�DXWKRULW\�XQGHU�256��4���������D��WR�JUDQW�DQ�DGGLWLRQDO�32'�IRU�
&HUWLILFDWHV�������DQG��������LV�GLVPLVVHG��

Issue G: Storage Right as a Water Use Subject to Transfer 

$SSOLFDQW¶V�&HUWLILFDWH�������WKDW�LV�WKH�VXEMHFW�RI�3'�7��4����LV�D�ULJKW�WR�VWRUH�ZDWHU���
256��4���������D��DOORZV�KROGHUV�RI�DQ\�ZDWHU�ULJKW�XVH�³VXEMHFW�WR�WUDQVIHU´�WR�FKDQJH�WKH�XVH��
SODFH�DQG�32'�RI�WKH�ZDWHU�ULJKWV���3URWHVWDQW�FODLPV�WKDW�D�ULJKW�WR�VWRUH�ZDWHU�LV�QRW�D�ZDWHU�XVH�
VXEMHFW�WR�WUDQVIHU��DQG��WKHUHIRUH��2:5'�GLG�QRW�KDYH�WKH�DXWKRULW\�WR�JUDQW�$SSOLFDQW¶V�WUDQVIHU�
DSSOLFDWLRQ���::�5HVSRQVH�DW��������

,Q�Bridge Creek Ranch, LLC v. Oregon Water Resources Dept.������2U�$SS������������
�Bridge Creek Ranch II���WKH�2UHJRQ�&RXUW�RI�$SSHDOV�DGGUHVVHG�WKLV�SUHFLVH�LVVXH�UHJDUGLQJ�WKH�
VDPH�FHUWLILFDWH���2:5'�RULJLQDOO\�GHQLHG�$SSOLFDQW¶V�WUDQVIHU�DSSOLFDWLRQ�IRU�D�QHZ�32'�IRU�
&HUWLILFDWH��������DUJXLQJ�WKDW�³WKH�ZDWHU�VWRUDJH�FHUWLILFDWH�ZDV�QRW�D�ZDWHU�XVH�VXEMHFW�WR�
WUDQVIHU´�DQG��WKXV��2:5'�GLG�QRW�KDYH�WKH�VWDWXWRU\�DXWKRULW\�WR�JUDQW�RU�GHQ\�$SSOLFDQW¶V�
WUDQVIHU�DSSOLFDWLRQ��i.e.��2:5'�PDGH�WKH�VDPH�DUJXPHQW�WKHQ�WKDW�3URWHVWDQW�QRZ�PDNHV�����Id��

�4�7KH�6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV�SURYLGHG�WKDW�,VVXH�&�ZDV�DSSOLFDEOH�WR�3'V�7�
�4����DQG�7��4������+RZHYHU��LQ�$SSOLFDQW¶V�0RWLRQ��$SSOLFDQW�RQO\�VRXJKW�D�UXOLQJ�RQ�,VVXH�&�IRU�WKH�
3URWHVW�RI�3'�7��4������0RWLRQ�DW���������

6SHFLDO�2UGHU�9ROXPH������3DJH����

ER-218



In the Matter of Transfer Applications T-14158 and T-14170 - OAH Case Nos. 2024-OWRD-00163 and 
2024-OWRD-00165 
... LQJ�RQ�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�
3DJH��4�RI�����

DW�������$SSOLFDQW�EURXJKW�D�PDQGDPXV�DFWLRQ�DJDLQVW�2:5'��VHHNLQJ�DQ�RUGHU�WR�GLUHFW�2:5'�
WR�SURFHVV�WKH�DSSOLFDWLRQ���Id��DW�������$IWHU�D�UHYLHZ�RI�ZDWHU�ODZ�KLVWRU\�DQG�WKH�DSSOLFDWLRQ�RI�
VWDWXWRU\�LQWHUSUHWDWLRQ�SULQFLSOHV��WKH�2UHJRQ�&RXUW�RI�$SSHDOV�FRQFOXGHG��DV�IROORZV��

:H�FRQFOXGH�WKDW��DOWKRXJK��DV�WKH�FRXUW�KHOG�LQ�Cookinham��ZLWK�FHUWDLQ�
H[FHSWLRQV�QRW�DSSOLFDEOH�KHUH��WKH�VWRUDJH�RI�ZDWHU�LQ�DQG�RI�LWVHOI�LV�QRW�
D�³XVH´�RI�ZDWHU��ZKHQ�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI�WKH�VHFRQGDU\�SHUPLW��
LW�FDQ�UHSUHVHQW�D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU��:KHQ�WKH�VWRUDJH�RI�ZDWHU�
XQGHU�&HUWLILFDWH�������LV�FRQVLGHUHG��DV�LW�PXVW�EH��LQ�WKH�FRQWH[W�RI�WKH�
XVH�RI�ZDWHU�XQGHU�&HUWLILFDWH��������ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�
UHODWRU¶V�&HUWLILFDWH�������HVWDEOLVKHV�D�³ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU´�LQ�
WKH�VHQVH�FRQWHPSODWHG�E\�256��4�������:H�WKHUHIRUH�FRQFOXGH�WKDW�WKH�
WULDO�FRXUW�FRUUHFWO\�GHWHUPLQHG�WKDW�UHODWRU¶V�DSSOLFDWLRQ�IRU�D�FKDQJH�LQ�
32'�VKRXOG�EH�FRQVLGHUHG�E\�WKH�2:5'��

Id��DW������

$SSOLFDQW�DQG�3URWHVWDQW�DJUHH�WKDW�WKH�$/-�GRHV�QRW�KDYH�WKH�DXWKRULW\�WR�RYHUWXUQ�WKH�
2UHJRQ�&RXUW�RI�$SSHDOV¶�GHFLVLRQ�LQ�Bridge Creek Ranch II���0RWLRQ�DW�����::�5HVSRQVH�DW�
����³:DWHU:DWFK�DOVR�DFNQRZOHGJHV�WKDW�WKH�FDVH�LV�FRQWUROOLQJ�SUHFHGHQW�DSSOLFDEOH�WR�WKLV�
SURFHHGLQJ�´������%HFDXVH�WKH�2UHJRQ�&RXUW�RI�$SSHDOV�UHFHQWO\�FRQFOXGHG�WKDW�WKH�ZDWHU�VWRUDJH�
ULJKW�FRQWDLQHG�LQ�&HUWLILFDWH�������LV�D�ZDWHU�XVH�VXEMHFW�WR�WUDQVIHU��WKH�$/-��DV�DQ�RIILFHU�RI�
ORZHU�UDQN��LV�ERXQG�E\�WKDW�GHFLVLRQ���See Stranahan v. Fred Meyer, Inc.������2U��������������
Farmers Ins. Co. v. Mowry������2U������������4���������SUHFHGHQWV�VKRXOG�EH�VWDEOH�DQG�
UHOLDEOH���Horton v. Oregon Health and Science University������2U������������������LGHQWLILHV�
WKUHH�FDWHJRU\�RI�HUURUV�WKDW�ZRXOG�MXVWLI\�UHFRQVLGHUDWLRQ�RI�D�SULRU�GHFLVLRQ�±�QR�DQDO\VLV��
FOHDUO\�LQFRUUHFW�DQDO\VLV��RU�FDQQRW�EH�UHFRQFLOHG�ZLWK�RWKHU�GHFLVLRQV����7KHUHIRUH��WKH�Bridge 
Creek Ranch II�GHFLVLRQ��DV�WKH�FRQWUROOLQJ�GHFLVLRQ��LV�DWWDFKHG�DQG�LQFRUSRUDWHG�LQWR�WKLV�UXOLQJ�
LQ�LWV�HQWLUHW\��

%DVHG�XSRQ�WKH�Bridge Creek Ranch II�GHFLVLRQ��$SSOLFDQW��DV�D�PDWWHU�RI�ODZ��LV�HQWLWOHG�
WR�D�IDYRUDEOH�UXOLQJ�RQ�,VVXH�*���3URWHVWDQW¶V�3URWHVW�RI�2:5'¶V�3'�7��4�����EDVHG�RQ�WKH�
DUJXPHQW�WKDW�WKH�DSSOLFDEOH�ZDWHU�ULJKW�LV�QRW�VXEMHFW�WR�WUDQVIHU��LV�GLVPLVVHG��

���$OWKRXJK�3URWHVWDQW�ILOHG�DQ�amicus brief�LQ�%ULGJH�&UHHN�5DQFK�,,��LW�ZDV�QRW�D�SDUW\�WR�WKDW�FDVH�DQG�
FRXOG�QRW�DSSHDO�WKH�GHFLVLRQ���Bridge Creek Ranch II������2U�$SS�DW�������,Q�WKH�::�5HVSRQVH��
3URWHVWDQW�QRWHV�WKDW�LW�PD\�VHHN�WR�PRGLI\�RU�UHYHUVH�WKDW�UXOLQJ�XSRQ�D�SRWHQWLDO�DSSHDO�RI�WKLV�PDWWHU��
::�5HVSRQVH�DW�����

���,Q�Stranahan��WKH�2UHJRQ�6XSUHPH�&RXUW�VWDWHG��DV�IROORZV��

$�GHOLEHUDWH�RU�VROHPQ�GHFLVLRQ�RI�D�FRXUW�RU�MXGJH��PDGH�DIWHU�DUJXPHQW�RI�D�TXHVWLRQ�RI�ODZ�
IDLUO\�DULVLQJ�LQ�D�FDVH��DQG�QHFHVVDU\�WR�LWV�GHWHUPLQDWLRQ��LV�DQ�DXWKRULW\��RU�ELQGLQJ�SUHFHGHQW��LQ�
WKH�VDPH�FRXUW�RU�LQ�RWKHU�FRXUWV�RI�HTXDO�RU�ORZHU�UDQN��LQ�VXEVHTXHQW�FDVHV��ZKHUH�µWKH�YHU\�
SRLQW¶�LV�DJDLQ�LQ�FRQWURYHUV\��

Id��DW��4��LQWHUQDO�FLWDWLRQ�RPLWWHG����
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RULING 

$SSOLFDQW¶V�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�LV�GRANTED��LQ�SDUW��DQG�DENIED��
LQ�SDUW���$SSOLFDQW¶V�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�LV�JUDQWHG�DV�WR�WKH�IROORZLQJ�LVVXHV��

,VVXH�%�LV�DISMISSED�UHJDUGLQJ�DQ\�FODLP�RI�LQMXU\�WR�&HUWLILFDWH���������%HFDXVH�WKH�
6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV�GLG�QRW�FRQILQH�WKH�LVVXH�RI�LQMXU\�MXVW�WR�
&HUWLILFDWH��������,VVXH�%�ZLOO�SURFHHG�WR�KHDULQJ�UHJDUGLQJ�LQMXU\�FODLPV�WR�RWKHU�ZDWHU�ULJKWV��
DV�SURYLGHG�E\�WKH�6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV��

,VVXH�&�LV�DISMISSED�UHJDUGLQJ�WKH�3URWHVW�ILOHG�DJDLQVW�3'�7��4������%HFDXVH�WKH�
0RWLRQ�RQO\�VRXJKW�D�IDYRUDEOH�UXOLQJ�UHJDUGLQJ�WKH�FODLP�LQYROYLQJ�3'�7��4�����,VVXH�&�ZLOO�
SURFHHG�WR�KHDULQJ�UHJDUGLQJ�WKH�3URWHVW�ILOHG�DJDLQVW�3'�7��4�����DV�SURYLGHG�E\�WKH�
6WLSXODWLRQV�5HJDUGLQJ�WKH�6WDWHPHQW�RI�,VVXHV��

,VVXH�*�LV�DISMISSED�IURP�WKLV�WUDQVIHU�DSSOLFDWLRQ�SURFHHGLQJ��

$SSOLFDQW¶V�0RWLRQ�IRU�6XPPDU\�'HWHUPLQDWLRQ�LV�GHQLHG�DV�WR�,VVXH�$��

�V�6DPDQWKD�$��)DLU�
6HQLRU�$GPLQLVWUDWLYH�/DZ�-XGJH�
2IILFH�RI�$GPLQLVWUDWLYH�+HDULQJV�
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Bridge Creek Ranch, LLC v. Or. Water Res. Dep't, 329 Or.App. 568, 541 P.3d 920 (Or. App. 
2023)

329 Or.App. 568
541 P.3d 920

BRIDGE CREEK RANCH, LLC, Relator-
Respondent,

v.
OREGON WATER RESOURCES 

DEPARTMENT and Doug Woodcock, 
Director of Oregon Water Resources 
Department, Defendants-Appellants.

A180610

Court of Appeals of Oregon.

Argued and Submitted September 13, 2023
December 20, 2023

Denise Fjordbeck, Assistant Attorney General, 
Salem, argued the cause and filed the brief for 
appellants. Also on the briefs were Ellen 
Rosenblum, Attorney General, and Benjamin 
Gutman, Solicitor General.

Sara Kobak, Portland, argued the cause and filed 
the brief for respondent. Also on the brief were 
Elizabeth E. Howard, and Schwabe Williamson & 
Wyatt PC.

Steven L. Shropshire and Jordan Ramis PC, Lake 
Oswego, filed brief amicus curiae for Oregon 
Farm Bureau Federation and Oregon Association 
of Nurseries.

Olivier Jamin and Davis Wright Tremaine LLP, 
Portland, filed the brief amicus curiae for Oregon 
Water Utility Counsel, League of Oregon Cities, 
and Special Districts Association of Oregon.

Andrew R. Missel and Brian Posewitz filed the 
brief amicus curiae for WaterWatch of Oregon.

Before Tookey, Presiding Judge, and Egan, Judge, 
and Kistler, Senior Judge.

TOOKEY, P. J.

[541 P.3d 922]

The Oregon Water Resources Department (the 
OWRD) and its director (defendants) appeal from 
a judgment in this mandamus action under ORS 
34.105 to 34.250 directing the OWRD to consider 
an application by relator Bridge Creek Ranch, 
LLC (relator) for a change in the "point of 
diversion" (POD) of water from a creek that 
serves as a source of water for relator's reservoir.1 
We have jurisdiction of the appeal pursuant to 
ORS 34.240.2 We affirm the trial court's judgment 
directing the OWRD to consider relator's 
application for a change in the POD, although 
based on slightly different reasoning from that of 
the trial court.

The parties have stipulated to the relevant factual 
background: Relator owns the Painted Hills 
Reservoir, an "off-channel" reservoir,3 and 
agricultural lands in Wheeler County, Oregon, 
irrigated with water stored in the reservoir. The 
water is diverted to fill the reservoir from Bear 
Creek and Bridge Creek on Bureau of Land 
Management (BLM) land.

Relator's right to store water is pursuant to two 
water storage right certificates granting relator 
the right "to store and use" the authorized 
volumes of water as irrigation storage water, 
Certificate 68551 and Certificate 68553. The 
certificates state that they are restricted to that 
"beneficial use" at the reservoir location.4 Relator 
also holds Certificate 68552, a secondary water 
certificate granting it the right to divert and apply 
water both from the reservoir 

and from Bear Creek to irrigate specific lands 
described as authorized places of use in the 
secondary certificate.

In 2016, relator began working with the OWRD 
and the BLM to improve the reservoir and to store 
an additional 500 acre-feet of water for the 
purpose of supporting fish life. Relator received 
grants and obtained new reservoir permits and 
also obtained a separate secondary permit to 
release that amount of stored water for that 
purpose.
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Through negotiations, relator and the BLM 
agreed that relator could have a temporary 
nonrenewable right-of-way over federal land, 
which expires in December 2024, to move the 
existing Bridge Creek POD from its current place-
ment on federal land to a new downstream 
location on relator's own property.

In December 2021, relator submitted a 
permanent water transfer application to the 
OWRD under ORS 540.510 to change the Bridge 
Creek POD for its storage water right under 
Certificate 68553 and its permitted storage water 
right. The OWRD accepted and processed the 
POD transfer application for the permitted 
storage right under ORS 537.211(4) (addressing 
change of the point of diversion by holder of a 
water right permit) but declined to process the 
POD transfer application for the certificated 
storage water right under Certificate 68553 
without a loss of the priority of the water right, 
stating that, under ORS 540.510(1), the OWRD 
does not have the "authority to make POD 
changes to R-rights for storage" established by 
water certificates.

Relator filed the instant petition for a peremptory 
or alternative writ, seeking to compel 

[541 P.3d 923]

the OWRD to consider its application for a change 
in the POD. Relator also sought a declaration 
clarifying the OWRD's authority under ORS 
540.510(1)(a) to allow changes in a POD and 
place of use in a certificated water storage right 
under Certificate 68553 without loss of the 
existing priority of the right. On the parties’ cross-
motions for summary judgment, the trial court 
granted relator's motion, denied defendants’ 
motion, and issued the peremptory writ. In 
granting relator's motion for summary judgment 
and denying defendants’ motion, the trial court 
agreed with relator's construction of the statutes:

"The court finds that storage of 
water for different purposes 
qualifies as ‘water use.’ As such, the 
right to store water under a water 

certificate is a right to ‘water use 
established by *** a water 
certificate’ under ORS 
540.505(4)(b). The court also finds 
that OWRD has the authority to 
allow transfers of point of diversion 
and point of use for certificated 
storage water rights under ORS 
540.530."

The peremptory writ of mandamus ordered the 
OWRD to begin processing relator's application 
for a transfer of the POD on Certificate 68553 
within seven days of receiving a new and 
complete application. The OWRD has tendered a 
certificate showing compliance with the writ, in 
that it has begun to process relator's application.

Defendants appeal.5 On appeal, defendants do not 
ask us to stay the peremptory writ; they state that 
the OWRD will process relator's application in the 
ordinary course of business. The parties agree, 
however, that this matter is not moot, because, 
although the trial court's judgment determined 
that the OWRD had authority to process relator's 
application, it did not direct that the application 
be granted. Should the OWRD issue an order 
denying the application, it is anticipated that 
relator will request a contested case hearing. 
Should the OWRD issue an order granting the 
application, it is anticipated that parties not 
currently involved in this litigation will file 
protests and request a contested case hearing, 
placing the OWRD's authority to allow a transfer 
of the POD for a certificated storage right directly 
at issue. We agree with the parties that, for the 
reasons cited, the matter is not moot, and we 
therefore undertake a review of the petition.

In reviewing the trial court's judgment, we 
consider first the standard for issuance of a writ 
of mandamus under ORS 34.110. A writ of 
mandamus may issue to an agency "to compel the 
performance of an act which the law specially 
enjoins." ORS 34.110. The legal right to compel 
the performance of the legal duty "must be plain 
and complete." 
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State ex rel. Engweiler v. Felton , 350 Or. 592, 
628, 260 P.3d 448 (2011) (quoting Florey v. 
Coleman , 114 Or. 1, 2, 234 P. 286 (1925) ). See 
also United States of America v. Cohn , 201 Or. 
680, 684, 272 P.2d 982 (1954) ("[N]o petitioner is 
entitled to the remedy of mandamus unless he has 
a clear legal right to the performance of the 
particular duty sought to be enforced and unless 
there is a plain legal duty on the part of the 
defendant to perform the act."). Where, as here, 
the trial court's judgment as to the OWRD's 
authority depends on the construction of statutes, 
we review the judgment for errors of law. See 
State ex rel. Schrodt v. Jackson County , 262 Or 
App 437, 443, 324 P.3d 615 (2014) (reviewing for 
legal error trial court determination that 
mandamus procedure was applicable).

The parties agree that the mandamus petition 
presented only a question of the statutory 
construction of the water appropriation and water 
right transfer statutes, ORS chapter 537; ORS 
540.505 to 540.530, and whether those statutes 
authorized the OWRD to consider an application 
to allow the holder of a certificated water storage 
right to make POD changes. The position of the 
OWRD is that, under ORS 540.510 and other 
relevant statutes, the OWRD is empowered to 
entertain an application to transfer the POD for a 
water right only from an applicant who holds a 
"water use subject to transfer," and that relator 
does not hold such a water use. In the 

[541 P.3d 924]

view of the OWRD, as defined in ORS 540.505,6 
and based on statutory context, a certificated 
water storage right is not a "water use subject to 
transfer." The OWRD postulates that a certificate 
for the storage of water allows only appropriation 
and impoundment of water for a subsequent use 
and is not in and of itself a "beneficial use" or a 
water right that is established by a "water use."

In relator's view, the trial court correctly 
concluded that the storage of water pursuant to 
Certificate 68553 is, in and of itself, a water use 
that is subject to transfer, because the issuance of 
the certificate depends on a showing of beneficial 

use. Further, relator notes that the particular 
certificate that it holds states that the water 
storage is a beneficial use.

We address the statutory construction issue 
raised on appeal pursuant to the methodology set 
forth in State v. Gaines , 346 Or. 160, 171, 206 
P.3d 1042 (2009), and PGE v. Bureau of Labor
and Industries , 317 Or. 606, 610, 859 P.2d 1143
(1993), beginning with the texts of the relevant
statutes.

"All water within the state from all sources of 
water supply belongs to the public." ORS 537.110. 
ORS 537.120 provides:

"Subject to existing rights, and 
except as otherwise provided in ORS 
chapter 538, all waters within the 
state may be appropriated for 
beneficial use, as provided in the 
Water Rights Act and not otherwise; 
but nothing contained in the Water 
Rights Act shall be so construed as 
to take away or impair the vested 
right of any person to any water or 
to the use of any water."

"Beneficial use" is "the basis, the measure and the 
limit of all rights to use of water in this state." 
ORS 540.610(1) ; Alexander v. Central Ore. Irrig. 
Dist. , 19 Or App 452, 457, 528 P.2d 582 (1974) 
("[A]ctual application of water to a beneficial use 
is the basis for recognized rights" under Oregon's 
water law.); see ORS 537.120 (water may be 
appropriated for a beneficial use and not 
otherwise); ORS 537.250(3) ("Rights to the use of 
water acquired under the provisions of the Water 
Rights Act, as set forth in a certificate issued 
under this section, shall continue in the owner 
thereof so long as the water shall be applied to a 
beneficial use under and in accordance with the 
terms of the certificate."). See also OAR 690-300-
0010(5) (defining "beneficial use" as "the 
reasonably efficient use of water without waste for 
a purpose consistent with the laws, rules and the 
best interests of the people of the state").
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The acquisition of a water right in Oregon occurs 
in two phases. In the first phase, a person must 
seek a permit for a water right. By application for 
a permit, the person applies for authorization to 
develop the source and begin making beneficial 
use of water. ORS 537.130 provides:

"[A]ny person intending to acquire 
the right to the beneficial use of any 
of the surface waters of this state 
shall, before beginning construction, 
enlargement or extension of any 
ditch, canal or other distributing or 
controlling works, 

or performing any work in 
connection with the construction, or 
proposed appropriation, make an 
application to the Water Resources 
Department for a permit to make 
the appropriation."

An application for a permit to appropriate water 
for a beneficial use is made pursuant to ORS 
537.140 :

"(1)(a) Each application for a permit 
to appropriate water shall be made 
to the Water Resources Department 
on a form prescribed by the 
department and shall set forth:

"* * * * *

"(C) The nature and amount of the 
proposed use;

"* * * * *

"(d) If for construction of a 
reservoir, the application shall give 
the height of dam, the capacity of 
the reservoir, and the uses to be 
made of the impounded waters."

If the OWRD determines that the water is 
available for the requested beneficial use, the 

[541 P.3d 925]

OWRD may issue a permit. The permit begins the 
time during which the applicant must "perfect" 
the water right, i.e. , must develop the beneficial 
use authorized by the permit so as to acquire a 
certificate. A permit may be amended to change 
the conditions of the permit or the point of 
diversion. ORS 537.211(4), (5). A water right that 
is permitted is treated under the statutes as 
personal property and is subject to cancellation if 
not properly developed or used. ORS 537.260.

In the second phase, the permittee applies for a 
water right certificate to appropriate water, which 
is issued only after the beneficial use identified in 
the permit is fully developed. A certificate to 
appropriate water may be acquired and 
maintained only by "perfecting" and continuing 
an appropriation of water for beneficial use. ORS 
537.250 provides:

"(1) After the Water Resources 
Department has received a request 
for issuance of a water right 
certificate accompanied by the 
survey required under ORS 537.230 
that shows, to the satisfaction of the 
department, that an appropriation 
has been perfected in accordance 
with the provisions of the Water 
Rights Act, except as provided in 
subsection (4) of this section, the 
department shall issue 

to the applicant a certificate of the 
same character as that described in 
ORS 539.140. The certificate shall 
be recorded and transmitted to the 
applicant as provided in that 
section.

"* * * * *

"(3) Rights to the use of water 
acquired under the provisions of the 
Water Rights Act, as set forth in a 
certificate issued under this section, 
shall continue in the owner thereof 
so long as the water shall be applied 
to a beneficial use under and in 
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accordance with the terms of the 
certificate, subject only to loss:

"(a) By nonuse as specified and 
provided in ORS 540.610 ; or

"(b) As provided in ORS 537.297."

A certificated water right is "vested," meaning 
that it is treated as an interest in real property. 
Green v. Wheeler , 254 Or. 424, 430, 458 P.2d 
938 (1969), cert. den. , 397 U.S. 990, 90 S.Ct. 
1123, 25 L.Ed.2d 397 (1970) (explaining that the 
appropriative right vests with the issuance of 
certificate). A certificated water right can only be 
lost upon a showing of one of the circumstances 
described in ORS 537.250(3)(a) or (b).

The acquisition of the right to store water is 
subject to the same provisions as any other water 
right. See 46 Op Atty Gen 290, 292-93 (1989) 
("Since 1909, rights to appropriate water for 
storage have been acquired under the same 
scheme as any other water right."). ORS 537.4007 
separately 

addresses applications for reservoir permits, 
which are also subject to the same provisions that 
govern 

[541 P.3d 926]

other water right permit applications. An 
applicant for a permit to store water obtains a 
"primary water right," which is defined as "the 
water right designated by the Water Resources 
Commission as the principal water supply for the 
authorized use, or if no designation has been 
made, the water right designated by the applicant 
as the principal water supply for the authorized 
use." ORS 540.505(2). A secondary permit must 
then be sought for use of the water from the 
reservoir. ORS 537.400.8 The final certificate of 
appropriation issues only after the beneficial use 
has been completed and perfected under the 
secondary permit.

Thus, as OWRD states in its briefing to us,

"[t]he primary water right to store 
water is *** inextricably linked to 
the secondary permit to put the 
water to beneficial use, with the 
reservoir right supplying the supply 
of water to be put to beneficial use 
under the secondary permit. This is 
different from most permits to 
appropriate water, which do not 
require a secondary permit to allow 
beneficial use.

"The permit allows the person 
intending to store water to construct 
the necessary works but is not itself 
a perfected water right. A water 
right is perfected when the water is 
put to beneficial use, such as 
irrigation, as evidenced by a ‘final 
proof survey.’ OWRD then issues a 
water right certificate. ORS 
537.250."

Here, the water is to be diverted from storage in 
the reservoir for irrigation use. Thus, ORS 
537.400(1) requires a secondary permit for use of 
the water. The secondary permit is also a 
prerequisite to the issuance of a certificate for the 
reservoir:

"All applications for reservoir 
permits shall be subject to the 
provisions of ORS 537.130, 537.140, 
537.142 and 537.145 to 537.240, 
except that an enumeration of any 
lands proposed to be irrigated under 
the Water Rights Act shall not be 
required in the primary permit. But 
the party proposing to apply to a 
beneficial use the water stored in 
any such reservoir shall file an 
application for permit, to be known 
as the secondary permit, in 
compliance with the provisions of 
ORS 537.130, 537.140, 537.142 and 
537.145 to 537.240. The application 
shall refer to the reservoir for a 
supply of water and shall show by 
documentary evidence that an 
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agreement has been entered into 
with the owners of the reservoir for 
a sufficient interest in the reservoir 
to impound enough water for the 
purposes set forth in the 
application, that the applicant has 
provided notice of the application 
to the operator of the reservoir and, 
if applicable, that an agreement has 
been entered into with the entity 
delivering the stored water. When 
beneficial use has been completed 
and perfected under the secondary 
permit, the Water Resources 
Department shall take the proof of 
the water user under the permit. 
The final certificate of appropriation 
shall refer to both the ditch 
described in the secondary permit 
and the reservoir described in the 
primary permit."

(Emphases added.) Relator's predecessor 
happens to have been the applicant for the 
secondary permit. The OWRD issued to relator's 
predecessor reservoir permit R-9896, authorizing 
"the construction of Mitchell Ranch Reservoir 
Enlargement and storage of water from Bear 
Creek and Bridge Creek," to be appropriated 
under a permit with a priority date of October 17, 
1983, which is not at issue in this case. The 
OWRD subsequently issued two certificates 

to relator's predecessor for the storage of the 
water, confirming "the right to store the waters" 
of Bridge Creek and Bear Creek, recorded as 
Certificates numbered 68551 and 68553. The 
OWRD also issued a separate certificate to 
relator's predecessor confirming the right to 

[541 P.3d 927]

use the water for irrigation, recorded as 
Certificate number 68552.

Thus, three certificates were issued to relator's 
predecessor for the reservoir—two for water 
storage under the primary permit and one for use 
of the stored water under the secondary permit.

To change any element of a certificate, such as a 
POD or type of use, the certificate holder must 
apply to the OWRD under ORS 540.510(1). That 
statute provides that "the holder of a water use 
subject to transfer may, upon compliance with 
the provisions of ORS 540.520 and 540.530, 
change the use and place of use, the point of 
diversion or the use of the water without losing 
priority of the right." ORS 540.510(1)(a) 
(emphasis added); see ORS 540.520 ; OAR 690-
380-3000 (Oct 6, 2006) (describing application
requirements).9 An application submitted under
ORS 540.510 "shall be approved if [the OWRD]
determines," among other things, that "[t]he
water right affected by the proposed transfer is a
water use subject to transfer as defined in ORS
540.505(4) and OAR 690-380-0100(14)." OAR
690-380-5000(1) (Oct 6, 2006);10 see id.
(describing conditions for approval); ORS
540.530 (same).

Here, as noted, relator submitted an application 
to transfer the POD for Certificate 68553, which 
the OWRD had issued to relator's predecessor for 
storage at the reservoir. And as noted, here, in 
response to relator's application to change a POD 
under ORS 540.510, the OWRD returned the 
application without processing it, stating, "The 
Department does not have the authority to make 
POD changes to R-rights for storage." The 
rationale provided by the OWRD was that the 
water storage certificate was not a water use 
subject to transfer.

The peremptory writ issued by the trial court 
directs the OWRD to process relator's application. 
The nub of the dispute on appeal turns on 
whether relator has the right to request (and 
OWRD has authority to process) a change in the 
POD for Certificate 68553 under ORS 540.510(1), 
which defines the process for seeking to change a 
water right certificate without losing priority of 
the right.11 ORS 540.510(1) (a) provides in 
relevant part:

"(a) Except as provided in 
subsections (2) to (8) of this section, 
all water used in this state for any 
purpose shall remain appurtenant 
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to the premises upon which it is 
used and no change in use or place 
of use of any water for any purpose 
may be made without compliance 
with the provisions of ORS 540.520 
and 540.530. However, the holder 
of any water use subject to transfer 
may, upon compliance with the 
provisions of ORS 540.520 and 
540.530, change the use and place 
of use, the point of diversion or the 
use of the water without losing 
priority of the right. "

(Emphases added.) The holder of a "water use 
subject to transfer" may change "the use and place 
of use, the point of diversion or the use of the 
water" without a loss of priority. ORS 
540.510(1)(a).

Defendants point further to ORS 540.505(4), 
which defines "water use subject to transfer," as 
used in ORS 540.510(1) :

" ‘Water use subject to transfer’ 
means a water use established by :

"(a) An adjudication under ORS 
chapter 539 as evidenced by a court 
decree;

[541 P.3d 928]

"(b) A water right certificate;

"(c) A water use permit for which a 
request for issuance of a water right 
certificate under ORS 537.250 has 
been received and approved by the 
Water Resources Commission under 
ORS 537.250 ; or

"(d) A transfer application for which 
an order approving the change has 
been issued under ORS 540.530 and 
for which proper proof of 
completion of the change has been 
filed with the Water Resources 
Commission."

(Emphasis added.) Defendants argue that storage 
is not a use of water and that, therefore, taken 
together, the above provisions demonstrate that 
holders of water storage certificates do not, 
without a loss of priority, have the ability to seek 
to transfer the place of use of storage or POD of 
water and, further, that the OWRD does not have 
authority to consider requests for such changes.

Relator responds that, as set forth in ORS 
540.505(4) (b), it holds a water use subject to 
transfer, because Certificate 68553 is a water right 
certificate. Defendants reply that although 
Certificate 68553 is a water right certificate, it 
does not constitute a water use subject to transfer, 
because, under ORS 540.505(4), a "water use" is a 
reference to an actual beneficial use of the water, 
and storage, with limited exceptions, does not 
constitute a beneficial use. See ORS 540.610(1) 
(all water rights in Oregon are based on beneficial 
use of water); Teel Irrigation Dist. v. Water 
Resources Dept. , 323 Or. 663, 667, 919 P.2d 1172 
(1996) ("The water right is perfected when the 
water actually is put fully to a beneficial use.").12

The question whether water storage is, in and of 
itself, a "use" of water was addressed many years 
ago by the Supreme Court in Cookinham v. Lewis 
, 58 Or. 484, 491-92, 114 P. 88, reh'g denied , 58 
Or. 484, 495, 115 P. 342 (1911). There, the court 
had before it a decision by the Oregon "Board of 
Control" rejecting an application for a reservoir 
permit for the purpose of reclamation of public 
desert land. In considering the statutory 
predecessor of ORS 537.400 in Oregon's Water 
Code, the court stated that the type of use that 
supports the issuance of a permit for water 
storage is not a "use of water." The court 
explained the distinction between a permit for 
storage and one for the use of the stored water:

"The primary reservoir permit, 
provided for by [the Oregon Water 
Code, Or Laws 1909 Section 58)], 
contemplates a storage of the water 
in some locality where it can be 
utilized for irrigation. The 
secondary permit contemplates that 
users of the water shall acquire a 
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permanent ownership by agreement 
with the owner for a specified 
quantity of the stored water for the 
needs of and use upon his land, and 
when reclamation is contemplated 
the water becomes appurtenant to 
his land. The Water Code makes a 
distinction between a permit for 
diversion of water and one to 
construct a reservoir and store 
surplus water. The latter does not 
include the right to divert 

[541 P.3d 929]

and use such stored water, which 
must be the subject of the secondary 
permit. "

58 Or. at 491-92, 114 P. 88 (emphasis added). A 
permit for storage, in and of itself , the court held, 
does not constitute or include the right to use 
stored water; it is the secondary permit that 
applies the water to beneficial use. Id. at 492, 114 
P. 88 ; see also

Nevada Ditch Co. v. Bennett , 30 Or. 59, 89, 45 P. 
472 (1896) ("An appropriation proper is not made 
until there has been an actual application of the 
water claimed, to some beneficial purpose, or 
some useful industry. All rights acquired prior to 
this time, at whatsoever step in the process, 
amount simply to a claim of an appropriation[.]"); 
25 Op Atty Gen 206 (1951) ("Storage in and of 
itself is not a use. Storage must be for a future 
purpose.").

Relying on Cookinham , defendants contend that, 
although there may be reservoir permits and 
certificates that establish both a right to store and 
to use water, see ORS 537.400(2) (describing 
storage that does not "contemplate future 
diversion of the stored water"), as a general rule, a 
certificate for water storage does not itself 
constitute "water use," as that term is used in ORS 
540.510. Because, in defendants’ view, storage is 
not a "use," nor is it, in defendants’ view, a 
"beneficial use;" thus, in defendant's view, it 
cannot be subject to a right to transfer.

We agree with defendants that a use subject to 
transfer must be a beneficial use and that, with 
limited exceptions, a beneficial use of stored 
water is established not through the primary 
permit for storage but through the secondary 
permit.

We nonetheless conclude that relator's Certificate 
68553 represents a water use subject to transfer 
under ORS 540.510. That is because whether 
Certificate 68553 represents a water use subject 
to transfer must be viewed in the context of 
Certificate 68552, which, as required by ORS 
540.400(1), was a prerequisite to the issuance of 
Certificate 68553 and which authorizes the use of 
water. As provided in ORS 537.400, a certificate 
for storage is issued only when beneficial use has 
been completed and perfected under the 
secondary permit. And, as OWRD acknowledges, 
the two are "inextricably linked." "The final 
certificate of appropriation shall refer to both the 
ditch described in the secondary permit and the 
reservoir described in the primary permit." ORS 
537.400. The holder of the storage certificate and 
the holder of the certificate for use of the water 
together create the appropriation and the 
beneficial use. See also Nevada Ditch Co. , 30 Or. 
at 98, 45 P. 472 (addressing the relationship 
between 

the appropriator of water and the persons who 
put the water to beneficial use and observing, "in 
whatever capacity the parties to the appropriation 
may be considered," both were necessary to 
appropriate the water). In Fort Vannoy 
Irrigation v. Water Resources Comm. , 345 Or. 
56, 78, 188 P.3d 277 (2008), the court said that 
the "terms and conditions" of the certificate will 
dictate the use of the water. The use permitted by 
Certificate 68553 can only be determined with 
reference to Certificate 68552, which, conversely, 
depends on Certificate 68553. Together, the two 
certificates refer to a beneficial use of the water 
and, hence, to a water use subject to transfer.

Defendants note that ORS 540.510(1)(b) provides 
that the holder of a water right certificate 
authorizing storage may change "the type of use" 
identified in the certificate without losing priority:
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"A holder of a water right 
certificate that authorizes the 
storage of water may change the 
type of use identified in the water 
right certificate, as described in 
subsection (1)(a) of this section, 
without losing priority of the right."

(Emphases added.) Defendants contend that ORS 
540.510(1)(b) demonstrates a legislative intention 
to limit the change that can be made by the holder 
of a water right certificate for storage to "type of 
use," excluding the other types of changes listed 
in ORS 540.510(1)(a), including the POD. In 
defendants’ view, understanding a "water use 
subject to transfer" to be capable of including a 
water right for storage would render ORS 
540.510(1)(b) superfluous, because the change in 
"type of use" that it explicitly allows would 
already be encompassed within ORS 
540.510(1)(a).

Although the OWRD's construction is a plausible 
one, we reject it for several reasons. 

[541 P.3d 930]

First, ORS 540.510(1)(b) does not state that the 
holder of a water storage certificate may change 
only the type of use. Additionally, a change to the 
"type of use" permitted by ORS 540.510(1)(b), is 
not explicitly among the changes listed in ORS 
540.510(1)(a). Thus, textually, it is possible to 
understand ORS 540.510(1)(b) to supplement the 
changes permitted in ORS 540.510(1)(a) rather 
than to limit the rights of a holder of a water 
storage certificate, as defendants contend. Under 
that construction, 

ORS 540.510(1)(b) is not duplicative of ORS 
540.510(1)(a) or superfluous.

But beyond the text, the legislative history of ORS 
540.510(1)(b) leads us to conclude that ORS 
540.510(1)(b) does not have strong bearing on the 
legislature's intention with respect to ORS 
540.510(1)(a). The Supreme Court discussed the 
history of ORS 540.510 in Fort Vannoy Irrigation 
, 345 Or. at 74-78, 188 P.3d 277. The court 

explained that a provision for the change of the 
use, place of use, and point of diversion has been 
a part of the Water Code since 1927. Id. at 75, 188 
P.3d 277. The court explained that, in 1991, the
statute was amended to make the right of transfer
available only to the "owner of any certificated
water right." Id. (citing Or. Laws 1991, ch. 957, §
7(1)) (emphasis added). Then, in 1995, the
legislature amended ORS 540.510(1)(a) by
deleting the phrase "owner of any certificated
water right" and substituting the phrase "holder
of any water use subject to transfer." Fort Vannoy
Irrigation , 345 Or. at 75, 188 P.3d 277 ; Or. Laws
1995, ch. 274, § 2. The legislature also enacted a
four-part definition of the phrase "water use
subject to transfer," codified at ORS 540.505. Fort
Vannoy Irrigation , 345 Or. at 76, 188 P.3d 277 ;
Or. Laws 1995, ch. 274, § 1. The parties agree that
the amendments were intended to expand the
availability of changes beyond only the owner of a
certificated water right, and that water storage
certificates were not expressly addressed. See Fort
Vannoy Irrigation. , 345 Or. at 75-77, 188 P.3d
277 ("[T]he legislature abandoned the exclusive
focus on certificated water rights in the 1991
version of ORS 540.510(1) by deleting the phrase
‘owner of any certificated water right,’
substituting the phrase ‘holder of any water use
subject to transfer,’ and enacting a four-part
definition of the phrase ‘water use subject to
transfer’ that extended beyond certificated water
rights." The effect of the amendments was to
extend the transfer provision to "inchoate water
rights"—water rights that are not yet "vested,"
because a certificate has not yet been issued.).

The 1995 amendments made no specific mention 
of water storage rights or certificates. But the 
amendments led the OWRD to reevaluate the 
extent to which water storage certificates could be 
changed without a loss in priority. In 2018, the 
Oregon Department of Justice (DOJ) advised 

the OWRD that the storage of water is not a "use 
subject to transfer," as defined in ORS 
540.505(4)(b), because it is not a "use" of water. 
Thus, the DOJ advised the OWRD that water 
storage is not a use that is eligible to be changed 
without a loss of priority under ORS 540.510(1), 
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and that the holder of a water storage certificate 
could not make changes without a loss of priority.

Then, in 2021, the Legislative Assembly enacted 
ORS 540.510(1)(b), directly in response to DOJ's 
opinion and OWRD's change in policy, to make 
explicit the right of a water storage certificate 
holder to change the "type of use," the most 
commonly requested change. Or. Laws 2021, ch. 
633, § 1. Defendants contend that that 
amendment supports their conclusion that a 
water storage certificate holder can change only 
the type of use without a loss of priority.

Of course, we recognize that various subsections 
of a statute should be construed together. See 
Wetherell v. Douglas County , 342 Or. 666, 678, 
160 P.3d 614 (2007) (explaining that the court 
should not look at one subsection of a statute in a 
vacuum but should construe "each part together 
with the other parts in an attempt to produce a 
harmonious whole"). But, as the Supreme Court 
has said, with the exception of statutory 
amendments that materially change the text of an 
earlier statute, either explicitly or by implication, 
State v. Ofodrinwa , 353 Or. 507, 529-30, 300 
P.3d 154 (2013), a later legislature's
understanding of the meaning of a previously
enacted statute does not have bearing on what
that earlier statute means.

[541 P.3d 931]

See DeFazio v. WPPSS , 296 Or. 550, 561, 679 
P.2d 1316 (1984) (explaining that "[t] he views
legislators have of existing law may shed light on
a new enactment, but it is of no weight in
interpreting a law enacted by their
predecessors"). The legislature did not amend
subsection (1)(a) when it enacted subsection
(1)(b) in 2021, and there is no necessary
implication or indication in the legislative history
that the intention in the adoption of subsection
(1)(b) was to alter the meaning of subsection
(1)(a). We conclude that the enactment of
subsection (1)(b) cannot be viewed as expressing
an intention to modify subsection (1)(a). Thus, the
legislature's view that, in light of the DOJ's 2018

construction of ORS 540.510(1)(a), it was 
necessary to 

enact ORS 540.510(1)(b) to explicitly authorize 
changes in the type of use of a water reservoir 
certificate does not weigh in our construction of 
ORS 540.510(1)(a).

We conclude that, although, as the court held in 
Cookinham , with certain exceptions not 
applicable here, the storage of water in and of 
itself is not a "use" of water, when considered in 
the context of the secondary permit, it can 
represent a water use subject to transfer. When 
the storage of water under Certificate 68553 is 
considered, as it must be, in the context of the use 
of water under Certificate 68552, we agree with 
the trial court that relator's Certificate 68553 
establishes a "water use subject to transfer" in the 
sense contemplated by ORS 540.510. We 
therefore conclude that the trial court correctly 
determined that relator's application for a change 
in POD should be considered by the OWRD.

Affirmed.

--------

Notes:

1 See OAR 690-385-0100(11) (Jan 2007) (defining 
"point of diversion" as "the place at which surface 
water is diverted from a surface water source as 
specified in the water right").

2 ORS 34.240 provides:

"From the judgment of the circuit 
court or Oregon Tax Court, or judge 
thereof, refusing to allow a 
mandamus, or directing a 
peremptory mandamus, an appeal 
may be taken in like manner and 
with like effect as in an action."

3 An "off-channel" reservoir is one that exists 
"outside a natural waterway," unlike an "on-
channel" reservoir created by a dam or other 
impoundment within the waterway. OAR 690-
300-0010(31) (Feb 2012).
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4 The certificates state that "[t]he right to store 
and use the water for the above purpose is 
restricted to beneficial use at the place of use 
described" as the reservoir location.

5 WaterWatch of Oregon has filed an amicus brief 
is support of defendants’ appeal. The Oregon 
Water Utility Council, the League of Oregon 
Cities, the Special Districts Association, the 
Oregon Farm Bureau Federation, and the Oregon 
Association of Nurseries have filed amicus briefs 
in support of relator's response.

6 ORS 540.505(4)(b) defines "water use subject to 
transfer" as a "water use established by *** [a] 
water right certificate."

7 ORS 537.400 provides, in relevant part:

"(1) All applications for reservoir 
permits shall be subject to the 
provisions of ORS 537.130, 537.140, 
537.142 and 537.145 to 537.240, 
except that an enumeration of any 
lands proposed to be irrigated under 
the Water Rights Act shall not be 
required in the primary permit. But 
the party proposing to apply to a 
beneficial use the water stored in 
any such reservoir shall file an 
application for permit, to be known 
as the secondary permit, in 
compliance with the provisions of 
ORS 537.130, 537.140, 537.142 and 
537.145 to 537.240. The application 
[for the secondary permit] shall 
refer to the reservoir for a supply of 
water and shall show by 
documentary evidence that an 
agreement has been entered into 
with the owners of the reservoir for 
a sufficient interest in the reservoir 
to impound enough water for the 
purposes set forth in the 
application, that the applicant has 
provided notice of the application to 
the operator of the reservoir and, if 
applicable, that an agreement has 
been entered into with the entity 
delivering the stored water. When 

beneficial use has been completed 
and perfected under the secondary 
permit, the Water Resources 
Department shall take the proof of 
the water user under the permit. 
The final certificate of appropriation 
shall refer to both the ditch 
described in the secondary permit 
and the reservoir described in the 
primary permit.

"(2) Whenever application is made 
for permit to store water in a 
reservoir or pond for any beneficial 
use which does not contemplate 
future diversion of the stored water 
except by livestock drinking from 
stock water ponds, the extent of 
utilization thereof may be included 
in the reservoir permit and no 
secondary permit shall be required. 
However, in cases where water from 
a stream is required to maintain a 
reservoir or pond by replacing 
evaporation and seepage losses, or 
is required to maintain suitable 
fresh water conditions for the 
proposed use and to prevent 
stagnation, the applicant for permit 
to store water in such reservoir or 
pond shall also file an application 
for permit to appropriate the waters 
of the stream."

8 There are two circumstances in which a 
secondary permit is not required: If the permit is 
sought "to store water in a reservoir or pond for 
any beneficial use which does not contemplate 
future diversion of the stored water," such as for 
use as a scenic attraction, only a storage water 
permit is necessary. ORS 537.400(2). 
Additionally, small reservoirs established before 
January 1, 1995, are presumed to constitute a 
"beneficial use." ORS 537.405(1) ("Reservoirs in 
existence on or before January 1, 1995, that store 
less than 9.2 acre feet of water or with a dam or 
impoundment structure less than 10 feet in 
height, are found to be a beneficial use of the 
water resources of this state."). But apart from 
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those exceptions, the diversion of water from 
storage must be pursuant to a separate 
application and permit known as a "secondary 
permit."

9 We refer to the rules that were in effect when the 
application was filed.

10 OAR 690-380-5000 (Oct 6, 2006) provides:

"(1) A transfer application shall be 
approved if the Department 
determines that:

"(a) The water right affected by the 
proposed transfer is a water use 
subject to transfer as defined in ORS 
540.505(4) and OAR 690-380-
0100(14) and, for a right described 
under 690-380-0100(14)(d), the 
proof of completion has been 
approved under 690-380-6040;

"(b) The portion of the water right 
to be transferred is not cancelled 
pursuant to ORS 540.610 ;

"(c) The proposed transfer would 
not result in enlargement as defined 
in OAR 690-380-0100(2) ;

"(d) Except as provided in OAR 
690-380-5030, the proposed 
transfer would not result in injury as 
defined in 690-380-0100(3); and

"(e) Any other requirements for 
water right transfers are met."

11 The parties do not address, and we therefore do 
not consider, the issue of OWRD's "authority" to 
consider the application, as distinct from OWRD's 
rejection of the application on its merits based on 
OWRD's understanding that the relevant statutes 
do not permit that type of change.

12 The legislature has declared "certain important 
uses, including irrigation," to be beneficial. 
Hennings v. Water Res. Dept. , 50 Or App 121, 
125, 622 P.2d 333 (1981) (citing ORS 536.300 ). 

Pursuant to OAR 690-300-0010(5), "beneficial 
use" means "the reasonably efficient use of water 
without waste for a purpose consistent with the 
laws, rules and the best interests of the people of 
the state." For example, for the purposes of 
statewide water policy, the OWRD defines 
"beneficial use" as "an instream public use or a 
use of water for the benefit of an appropriator for 
a purpose consistent with the laws and the 
economic and general welfare of the people of the 
state" that "includes, but is not limited to, 
domestic, fish life, industrial, irrigation, mining, 
municipal, pollution abatement, power 
development, recreation, stockwater and wildlife 
uses." OAR 690-400-0010 ; see also, e.g. , ORS 
537.142(2) ("The use of water for a salmon and 
trout enhancement project *** is a beneficial 
use[.]"); ORS 537.334(1) ("Public uses are 
beneficial uses."); see also ORS 536.300(1) ("The 
Water Resources Commission shall proceed as 
rapidly as possible to study: Existing water 
resources of this state; means and methods of 
conserving and augmenting such water resources; 
existing and contemplated needs and uses of 
water for domestic, municipal, irrigation, power 
development, industrial, mining, recreation, 
wildlife, and fish life uses and for pollution 
abatement, all of which are declared to be 
beneficial uses, and all other related subjects, 
including drainage, reclamation, floodplains and 
reservoir sites."). See also Fort Vannoy Irrigation 
Dist. v. Water Resources Commission , 345 Or. 
56, 78, 188 P.3d 277 (2008) (commenting that 
both ORS 540.520(8) and ORS 540.523(3) treat 
"beneficial use" and "water use [established by a 
water right certificate]" as distinct).

--------
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