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INTRODUCTION

The central statutory interpretation question in this case and in No.
23-593 concerns the meaning of § 4(h)(11)(A) of the Northwest Power Act,
16 U.S.C. § 839b(h)(11)(A). Under the Bonneville Power Administration’s
(“BPA”) reading of § 4(h)(11)(A), the agency can ignore the Act’s key fish-
and-wildlife provisions when making decisions that greatly affect fish and
wildlife, and portions of the Northwest Power and Conservation Council’s
(“Council”) Fish and Wildlife Program are rendered null. As the Council
has put it, BPA’s reading of § 4(h)(11)(A) “cannot be correct under the
words of the statute.” Council Proposed Amicus Br. (23-593) at 8.

Under the correct interpretation of § 4(h)(11)(A), BPA was required to
show “equitable treatment” for fish and wildlife and take the Council’s
Program into account “to the fullest extent practicable” when making its
fiscal year 2023 Reserves Distribution Clause (“FY2023 RDC”) decision.
BPA does not contend that it did either. Instead, relying on its erroneous
view of § 4(h)(11)(A), BPA argues that provision didn’t apply at all to the
RDC decision. Because § 4(h)(11)(A) applied to the RDC decision, the Court

should grant this petition.
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ARGUMENT

I. BPA'’s Jurisdictional Argument Verges on Frivolous.

BPA first argues that Petitioners are not really challenging the FY2023
RDC decision, and that this Court thus lacks jurisdiction over this petition.
Answer. Br. at 12-15. Petitioners’ response to BPA’s nearly identical
argument in No. 23-593 is hereby incorporated by reference. See Reply Br.
(23-593) at 2-8.

This argument borders on frivolous. This case involves a challenge to
a specific decision—BPA’s FY2023 RDC decision. Petitioners’ claims are
that, when BPA made its decision, it (1) failed to provide a reasonable
explanation as to how it is providing “equitable treatment” for fish “on the
whole” and (2) failed to take the Council’s Program into account to the
fullest extent practicable. Opening Br. at 28-34. The question is whether
BPA complied with the Administrative Procedure Act and § 4(h)(11)(A) of
the Northwest Power Act when making the FY2023 RDC decision; because
this petition was filed within 90 days of that decision, it is timely. See
Confederated Tribes of the Umatilla Indian Reservation v. BPA, 342 F.3d 924,
931-33 (9th Cir. 2003) (concluding that the Court had jurisdiction to review

the adequacy of BPA’s “equitable treatment” explanation). It is that simple.
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II. BPA’s Interpretation of § 4(h)(11)(A) Does Not Deserve Respect
Under Skidmore.

BPA claims that there are “numerous reasons that justify giving
‘great weight’ to BPA’s view of the NWPA, which are undisturbed (or even
reaffirmed) by” Loper Bright Enterprises v. Raimondo, 144 S.Ct. 2244 (2024).
Answer Br. at 22-26. BPA’s reasons for giving “great weight” to its
interpretation of § 4(h)(11)(A) do not survive close scrutiny.

First, BPA argues that it “drafted and is charged with administering
the” Northwest Power Act. Answer. Br. at 23-24. But § 4(h)(11)(A) is
administered by BPA and at least three other agencies, not BPA alone. And
§ 4(h) was not written by BPA; it was based on “recommendations
proposed by an ad hoc committee of federal, state and tribal fisheries
agencies, federal power and water management agencies, and BPA
customers.” H.R. Rep. No. 96-976, pt. 2, at 43 (1980); see also Lorraine Bodi,
The History and Legislative Background of the Northwest Power Act, 25 Env’t L.
365, 365 (1995) (discussing the drafting of the fish provisions of the Act).
The ad hoc committee’s recommended language was ultimately
incorporated into the Act “with only a few modifications.” 126 Cong. Rec.
27812-13 (1980) (statement of Rep. Lujan). For BPA to suggest that it

“drafted” § 4(h), or § 4(h)(11)(A) in particular, is disingenuous.
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Second, BPA points to an interpretation of § 4(h)(11)(A) from 1983 as
evidence that it has held a consistent view of that provision since around
the time of the Northwest Power Act’s enactment. Answer. Br. at 24. But, as
Petitioners have discussed, BPA has apparently taken a different view of
§ 4(h)(11)(A) on several occasions in the intervening years. See Opening Br.
(23-593) at 47-50.

Moreover, BPA’s position in 1983 was contrary to that of the National
Marine Fisheries Service (“NMFS”), which criticized BPA’s interpretation.
1-SER-197. NMFS, along with BPA, was represented on the ad hoc
committee that drafted § 4(h). Thus, the cited discussion from 1983 goes
only to show that multiple entities with far more expertise in fish and
wildlife matters than BPA (NMFS and the Council) have disagreed with
BPA'’s interpretation of § 4(h)(11)(A) over the course of 40+ years.

Third, BPA claims that “the subject matter of the NWPA is technical
and complex, and BPA has both factual and legal expertise bearing on its
administration of the statute.” Answer. Br. at 24-25 (cleaned up). This
paints with too broad a brush. There are certainly “technical and complex”
provisions of the Northwest Power Act whose interpretation might be

aided by BPA’s special expertise as a power marketing agency. See, e.g., 16
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U.S.C. § 839c (setting out technical requirements for power sales). But

§ 4(h)(11)(A) —which applies to multiple agencies and is neither “technical”
nor “complex” —is not such a provision. As the Supreme Court recognized
in Loper Bright, “interpretive issues arising in connection with a regulatory
scheme often “may fall more naturally into a judge’s bailiwick” than an
agency’s.” 144 S.Ct. at 2267 (quoting Kisor v. Wilkie, 588 U.S. 558, 578
(2019)). Such is the case with § 4(h)(11)(A).! See Opening Br. at 27.

BPA insists that this Court has “recognized the ‘complex subject
matter,” as well as BPA’s “factual and legal expertise’ in litigation
concerning” § 4(h)(11)(A). Answer. Br. at 25 n.8 (quoting Confederated
Tribes, 342 F.3d at 928). This is misleading. The Court in Confederated Tribes
did not “recognize” the “complex subject matter” of § 4(h)(11)(A) or refer
to BPA’s expertise with respect to that provision specifically; the portion of
the opinion cited by BPA mentioned the complexity of the Northwest

Power Act generally in the course of setting out the standard of review. See

I BPA misunderstands Petitioners” argument regarding the Council’s
potential entitlement to Skidmore respect. See Answer. Br. at 26. Petitioners’
point is not that the Council’s interpretation of § 4(h)(11)(A) is necessarily
owed respect under Skidmore, but that, if anyone’s interpretation deserves
such respect, it is the Council’s. See Opening Br. at 26.
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342 F.3d at 928. That standard of review incorporated the now-defunct
Chevron doctrine. See id. at 928-29 (“BPA’s interpretation will be upheld if it
is a ‘reasonable interpretation of the relevant provisions.””) (quoting Nw.
Env’t Def. Ctr. v. BPA (NEDC 1997), 117 F.3d 1520, 1530 (9th Cir. 1997)).2
After Loper Bright, BPA’s interpretation of § 4(h)(11)(A) has the
“power to persuade,” but not the “power to control.” 144 S.Ct. at 2267
(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). As NMFS
recognized in 1983, as the Council recognizes now, and as Petitioners have

demonstrated, BPA’s interpretation is not persuasive.

III. BPA’s Reading of § 4(h)(11)(A) Makes No Sense in the Context
of the Northwest Power Act as a Whole.

BPA suggests that Petitioners’ statutory interpretation argument is
weak because it relies on structural and contextual inferences in addition to

the text of § 4(h)(11)(A). Answer. Br. at 18-20. This evinces a fundamentally

flawed understanding on BPA’s part of how to construe a statute. “In

2 NEDC 1997, unlike Confederated Tribes, did involve a dispute over the
meaning of § 4(h)(11)(A). See 117 F.3d at 1533-34 (agreeing with BPA that
equitable treatment can be measured on a “system-wide basis”). Notably,
in resolving that dispute, the Court did not once mention BPA’s
“expertise” with respect to § 4(h)(11)(A) or the “complex subject matter” of
§ 4(h)(11)(A). See id.
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interpreting the meaning of [a statutory provision], we first consider the
plain text of the statute. In doing so, ‘[w]e examine not only the specific
provision at issue, but also the structure of the statute as a whole, including
its object and policy.”” Corns v. Laborers Int’l Union, 709 F.3d 901, 908 (9th
Cir. 2013) (quoting Washington v. Chimei Innolux Corp., 659 F.3d 842, 847-48
(9th Cir. 2011)) (other citation omitted). That is, statutes are read “as a
whole.” United States v. Morton, 467 U.S. 822, 828 (1984).3

This holistic method of statutory interpretation is especially
important here because § 4(h)(11)(A), read in isolation, simply “does not
tell us when it should apply.” Chicken Ranch Rancheria of Me-Wuk Indians v.
California, 42 F.4th 1024, 1043 (9th Cir. 2022). What activities did Congress
intend to cover with “managing, operating, or regulating?” Does
§ 4(h)(11)(A) cover agencies’ implementation of non-operational mitigation
for the effects of the hydrosystem, or not? The text, read in isolation, does

not give a clear answer, “but ... the rest of the statute and ... precedent(]

3 BPA tries to frame Petitioners” acknowledgment that § 4(h)(11)(A), read in
isolation, could carry BPA’s preferred meaning as a kind of concession. See
Answer. Br. at 18-19, 28. But it is no concession to say that BPA’s reading
might be right if one were to use an incorrect method of statutory
interpretation.
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overwhelmingly demonstrate the better answer.”4 Id. This is a classic case
where “[a] provision that may seem ambiguous in isolation is ... clarified
by the remainder of the statutory scheme],] ... because only one of the
permissible meanings produces a substantive effect that is compatible with
the rest of the law.” United Savings Ass’n of Tex. v. Timbers of Inwood Forest
Assocs., Ltd., 484 U.S. 365, 371 (1988).

BPA complains that Petitioners are taking BPA’s interpretation to
“untenable extremes” and that BPA would not act in a way so as to
undermine the Northwest Power Act. Answer. Br. at 16-20. This is not
quite true as a factual matter, as BPA has undermined the operation of the
Northwest Power Act by consistently underfunding fish mitigation. See

Opening Br. at 11-15; Opening Br. (23-593) at 11-12, 14-18, 22-24. It also

4 Though the text of § 4(h)(11)(A), read in isolation, does not give a clear
answer, the use of “managing” separate from “operating” does at least
strongly suggest that § 4(h)(11)(A) covers more than system operations. See
Opening Br. (23-593) at 31-36 & 32 n.7. (BPA uses the phrase “physical
water management” to refer to the activities that it thinks are covered by

§ 4(h)(11)(A), but “physical water management” is already included in
“operations.” See 3-ER-437 (portion of the Columbia River System
Operations Environmental Impact Statement listing “water management”
as a type of “operational measure”).) “Managing” should be read to cover
more than “operating” in order to give “managing” independent meaning.
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misses the point. Taking BPA’s interpretation of § 4(h)(11)(A) to “untenable
extremes” —i.e., asking whether that interpretation, taken to its logical
conclusion, would allow BPA to act in ways that Congress could not have
intended —is a good way to test the interpretation’s validity. See, e.g., Cnty.
of Maui v. Haw. Wildlife Fund, 590 U.S. 165, 174 (2020) (rejecting a statutory
interpretation that “would require a permit in surprising, even bizarre,
circumstances”).

BPA'’s interpretation fails this test, because it would allow BPA to
spend $0 on non-operational mitigation and still provide “equitable
treatment” for fish and wildlife, it would render portions of the Council’s
Program a nullity, and it would otherwise undermine the operation of
§ 4(h) of the Northwest Power Act. See Opening Br. (23-593) at 37-43; Reply
Br. (23-593) at 25-27; Council Proposed Amicus Br. (23-593) at 8-13. BPA’s
reading of § 4(h)(11)(A) “produces a substantive effect” that is not
“compatible with the rest of the law,” and for that reason is not the best

reading. United Savings Ass’'n, 484 U.S. at 371.5

5> BPA repeats its argument to the effect that § 4(h)(10) is solely about
funding and § 4(h)(11)(A) is solely about system operations. Answer. Br. at
27-28. Petitioners have already responded to this argument at length. See
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IV. BPA Once Again Fails to Explain Its Differential Treatment of
Financial Activities Under § 4(h)(11)(A).

In its brief, BPA tries again to explain its conclusion that certain
financial activities —including short-term power purchases to facilitate fish-
friendly dam operations — are included within the scope of § 4(h)(11)(A),
while mitigation funding is not. See Answer. Br. at 29-30. As Petitioners
have explained, such differential treatment makes no sense: if purchasing
power on the open market can constitute “managing” the federal
hydrosystem, so too can funding mitigation to address the harm caused by
the hydrosystem. See Opening Br. (23-593) at 32-36; Reply Br. (23-593) at 9-
10, 23-25. BPA offers some new justifications for its differential treatment,
but those justifications are unconvincing.

BPA first suggests that short-term power purchases can be treated

differently than mitigation funding because “the Transmission System Act

Opening Br. (23-593) at 53-55; Reply Br. (23-593) at 12-19. BPA also
attempts to explain away the problems created by its interpretation of

§ 4(h)(10)(A)’s “consistency” requirement in tandem with its interpretation
of § 4(h)(11)(A). Answer. Br. at 16-18. On this issue, BPA resists the logical
endpoint of its position that compliance with the “consistency”
requirement is not “dependent on the level of BPA’s spending.” 4-ER-545.
Petitioners have already explained how BPA’s attempt to escape the
consequences of its own reading makes no sense. Opening Br. at 20 n.7.

10
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expressly authorizes expenditures for short-term power purchases, when
operations to benefit fish under § 4(h) of the NWPA diminish BPA’s ability
to generate power.” Answer. Br. at 29 (citing 16 U.S.C. § 838i(b)(6)(iv)). But
the Transmission System Act also expressly authorizes BPA to “mak]e]
such payments, as shall be required to carry out the purposes and
provisions of the” Northwest Power Act, including payments to fund non-
operational mitigation. 16 U.S.C. § 838i(b)(12). Both of these provisions
were enacted into law as § 8 of the Northwest Power Act, and were merely
“technical amendments to the ... Transmission System Act” that
“permit[ted] th[e] [Northwest Power Act] to be implemented.” 126 Cong.
Rec. 27819 (1980) (statement of Rep. Swift); Pub. L. No. 96-501, § 8, 94 Stat.
2697, 2728-29 (Dec. 5, 1980). The Transmission System Act does not
provide a basis for BPA’s differential treatment of short-term power
purchases and mitigation funding.

BPA then argues that short-term power purchases “are an element of
hydroelectric system management that is inextricably linked to physical
water management,” whereas “BPA’s fish and wildlife mitigation
expenditures are not.” Answer. Br. at 29. This is wrong, for two separate

reasons. First, it assumes BPA’s conclusion that “physical water

11
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management” is all that is covered by § 4(h)(11)(A). The statutory text
speaks of managing “hydroelectric facilities” and the “system,” not
managing “water.” 16 U.S.C. § 839b(h)(11)(A). (Indeed, “physical water
management” is already covered by the word “operating.” 3-ER-437.)
Implementing (through funding) non-operational measures to mitigate for
the impacts of the hydrosystem can be described as “managing” that
system, just as purchasing power to allow the system to be operated in a
more fish-friendly manner can be described as “managing” the system.® See
Opening Br. (23-593) at 31-36; Reply Br. (23-593) at 9-12.

Moreover, BPA is incorrect that its fish and wildlife mitigation
expenditures are not “inextricably linked to physical water management,”
i.e., the operation of hydroelectric projects in the Columbia Basin. Any

activity that BPA carries out under the Northwest Power Act to benefit

¢ The Northwest Power Act contemplates that BPA will (for the most part)
implement non-operational mitigation by funding mitigation measures
rather than carrying out mitigation itself. See 4-ER-591-92 (BPA comments
from 1982 describing how BPA will implement the Council’s Program by
funding measures). Thus, for BPA, funding is implementation. See 4-ER-
590-92 (describing BPA as a “primary implementor of the [PJrogram” and
discussing how BPA will implement the Program through funding); see also
3-ER-438-39 (describing how BPA funds mitigation projects).

12
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fish —be it short-term power purchases or offsite mitigation —must
ultimately be aimed at addressing the impacts of hydroelectric projects in
the Columbia Basin. See 16 U.S.C. § 839b(h)(10)(A) (instructing BPA to use
all of its authorities “to protect, mitigate, and enhance fish and wildlife to
the extent affected by the development and operation of any hydroelectric project of
the Columbia River and its tributaries”) (emphasis added); see also 2-ER-293
(portion of the Program discussing how, for a measure to be included in
the Program, it must have a “nexus to the hydrosystem”). In this way, non-
operational mitigation funded by BPA under the Act is “inextricably linked
to” the operation of the hydrosystem, and thus to “physical water
management.” In fact, the Act contemplates that the cost of mitigation
measures can be tied to the impacts of specific hydroelectric projects. See 16
U.S.C. § 839b(h)(8)(D) (“Monetary costs ... resulting from the
implementation of the program shall be allocated by [BPA] consistent with
individual project impacts and system wide objectives of this subsection.”);
id. § 839b(h)(10)(C) (similar).

Finally, BPA argues that its short-term power purchases “simply
acquire whatever amount of power BPA needs to replace” and that BPA

thus lacks discretion with respect to these purchases. Answer. Br. at 29-30.

13
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It is difficult to understand the relevance of this argument to the question
of whether non-operational mitigation is covered by § 4(h)(11)(A).
Moreover, this contradicts BPA’s past statements that it does not “passively
sit[] back and accept[] whatever power the Corp [sic] and Reclamation
generate,” but rather “call[s] for certain water management activities with
respect to power-generation.” Answer. Br. (23-593) at 31-32. According to
these past statements, BPA does have discretion to determine how much

power it will need to purchase to facilitate fish-friendly dam operations.

V. The FY2023 RDC Decision Triggered BPA’s § 4(h)(11)(A) Duties.

A. The RDC Decision Triggered BPA’s Duty to Demonstrate
Equitable Treatment.

BPA argues that the FY2023 RDC decision did not trigger its duty to
demonstrate equitable treatment because it was not a decision
“significantly affecting” fish and wildlife. Answer. Br. at 20-21. Petitioners
have addressed this issue at length. See Opening Br. at 28-29.

One point made by BPA deserves additional attention. BPA argues
that its analysis of the FY2023 RDC decision under the National
Environmental Policy Act (“NEPA”) supports the conclusion that the
decision will not “significantly affect” fish and wildlife within the meaning

of § 4(h)(11)(A). Answer. Br. at 20 n.6. BPA likens this case to NEDC 1997,

14
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where BPA conducted an environmental assessment under NEPA and
concluded that its decision would not have a significant environmental
impact. 117 F.3d at 1526, 1534. But, as Petitioners have explained, this case
is not like NEDC 1997, because here, unlike there, it is not “premature to
determine whether BPA has satisfied its [equitable treatment] obligations.”
117 F.3d at 1534; Reply Br. (23-593) at 30-31.

Moreover, the NEPA analysis in this case is a far cry from the NEPA
analysis in NEDC 1997. The analysis there was an environmental
assessment that was subject to public comment, 117 F.3d at 1526, whereas
here BPA relied on a “categorical exclusion.” 4-ER-496. In a two-page
document not subject to public comment, BPA concluded that the RDC
decision was a “routine business action” and thus did not require further
consideration under NEPA.” This “analysis” of the effects of the FY2023

RDC decision has little probative value.

7 The categorical exclusion determination can be found here:
https:/ /www.bpa.gov/-/media/ Aep/environmental-
initiatives/categorical-exclusions/cx-2023/20231215-cx-rdc-power.pdf

15



Case: 24-1653, 09/06/2024, DktEntry: 32.1, Page 20 of 22

B. The RDC Decision Was a “Relevant Stage” for Purposes of
§ 4(h)(11)(A) (i)

BPA argues that the FY2023 RDC decision was not a “relevant stage”
of a decisionmaking process requiring BPA to take the Council’s Program
into account “to the fullest extent practicable.” Answer. Br. at 21-22.
Petitioners have addressed this issue at length. See Opening Br. at 31-33.

BPA claims that “Petitioners” argument here would transform
virtually everything that BPA does into a ‘relevant stage.”” Answer. Br. at
22. Not so. Petitioners do not contend that “any decision affecting the
availability of funds for fish and wildlife mitigation” is a “relevant stage.”
Id. Petitioners’ point is that a decision about what fraction of $150 million
will be available for fish and wildlife purposes is plainly a “relevant stage,”
even if decisions about how that money will be allocated on a project-by-
project basis will be made later. Opening Br. at 32-33.

VI. BPA Has Waived Any Argument That It Did, in Fact, Comply
With § 4(h)(11)(A) When Making the RDC Decision.

Before this Court, BPA does not defend its RDC decision on the
ground that it actually complied with § 4(h)(11)(A) —that is, that it
demonstrated equitable treatment and took the Council’s Program into

account to the fullest extent practicable when making the decision. See

16
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Answer. Br. at 1-30 (failing to make either argument). BPA has thus
waived any such argument, and this Court has no occasion to decide
whether BPA in fact complied with § 4(h)(11)(A). See Reply Br. (23-593) at
33-35 (explaining this for the FY2022 RDC case). If the Court agrees with
Petitioners that BPA was required to demonstrate equitable treatment
and/or take the Council’s Program into account when making the FY2023
RDC decision, the petition should be granted. See id.; see also Opening Br. at
35 (discussing the appropriate relief in this case).
CONCLUSION
For the reasons given above and in Petitioners” opening brief, the

Court should grant the petition.

Date: September 6, 2024 Respectfully submitted,

/s/ Andrew R. Missel

Laurence (“Laird”) J. Lucas
Andrew R. Missel
ADVOCATES FOR THE WEST
P.O. Box 1612

Boise, ID 83701

(208) 342-7024

Attorneys for Petitioners
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