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INTRODUCTION

On September 13, 2024, this Court held that the U.S. Bureau of Land Management
(BLM) violated the National Environmental Policy Act (NEPA) in approving the Converse
County Oil and Gas Development Project. Mem. Opinion of Sept. 13, 2024, ECF No. 130 at 13—
16. Specifically, the Court found that BLM’s Environmental Impact Statement (EIS) for the
Project violated NEPA by using a “drastically higher specific storage value” in its groundwater
model that “may have resulted ‘in a substantial underestimation’ of groundwater drawdown.” /d.
at 16 (quoting AR4561). After finding the EIS and ROD unlawful on NEPA grounds, the Court
declined to reach Plaintiffs’ remaining claims. The Court then requested supplemental briefing to
address whether it “should vacate the Project approval pending remand.” Id.

Vacatur is the default remedy under the APA, including for violations of NEPA. See 5
U.S.C. § 706(2); Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 985 F.3d 1032, 1050
(D.C. Cir. 2021). Departure from this default remedy is not warranted here. BLM’s specific
storage value—off by a degree of 10,000—is unlikely to be supportable on remand because such
a value is factually implausible. A proper specific storage value will show far more significant
groundwater impacts and should prompt BLM to consider altering the ROD to avoid them,
through water recycling requirements, paced development, well setback requirements, testing
and monitoring, or other changes. Allowing BLM to continue approving new drilling permits
under its faulty EIS and ROD before studying these impacts—and means to avoid them—would
risk harm to people and ecosystems that depend on these already-stressed aquifers. In contrast,
vacatur will cause no unusually disruptive consequences. While the issuance of new drilling
permits may be delayed while BLM redoes its NEPA analysis, that is the ordinary consequence

of NEPA compliance. Moreover, withholding vacatur would be inappropriate where the Court
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did not reach “the bulk” of Plaintiffs’ other “potentially meritorious challenges” to the EIS and
ROD. Cement Kiln Recycling Coal. v. EPA, 255 F.3d 855, 872 (D.C. Cir. 2001). Accordingly,
the Court should vacate the Converse County EIS and ROD and remand to BLM for further
proceedings.

LEGAL STANDARD

Under the APA, a reviewing court “shall . . . hold unlawful and set aside agency action”
that is “arbitrary, capricious . . . or otherwise not in accordance with law.” 5 U.S.C. § 706(2)
(emphasis added). Thus, “ordinary practice” “is to vacate unlawful agency action.” Standing
Rock Sioux Tribe, 985 F.3d at 1050 (cleaned up); see also Env’t Def- Fund v. FERC, 2 F.4th 953,
976 (D.C. Cir. 2021) (“vacatur is the normal remedy”) (cleaned up).

Although courts have discretion to leave an invalid agency action in place during remand,
the D.C. Circuit has cautioned that “remand without vacatur remains an exceptional remedy” and
is appropriate only in “limited circumstances.” Am. Great Lakes Ports Ass’n v. Schultz, 962 F.3d
510, 518-19 (D.C. Cir. 2020); see also United Steel v. Mine Safety & Health Admin., 925 F.3d
1279, 1287 (D.C. Cir. 2019) (remand without vacatur appropriate only in “rare cases”). Two
factors guide this decision: (1) the “seriousness” of the errors “and thus the extent of doubt
whether the agency chose correctly”; and (2) the “disruptive consequences of an interim change
that may itself be changed.” Allied—Signal, Inc. v. U.S. Nuclear Regul. Comm’n, 988 F.2d 146,
150-51 (D.C. Cir. 1993) (cleaned up). For NEPA violations, “vacatur is the standard remedy.”
Friends of the Cap. Crescent Trail v. Fed. Transit Admin., 218 F. Supp. 3d 53, 59 (D.D.C. 2016)
(quoting Humane Soc’y of U.S. v. Johanns, 520 F. Supp. 2d 8, 37 (D.D.C. 2007)); see also

Standing Rock Sioux Tribe, 985 F.3d at 1050 (district courts in the D.C. Circuit “routinely vacate

agency actions taken in violation of NEPA”).
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“Because vacatur is the default remedy . . . defendants bear the burden to prove that
vacatur is unnecessary.” Am. Hosp. Ass’n v. Becerra, No. 18-cv-2084-RC, 2023 WL 143337, at
*4 (D.D.C. Jan. 10, 2023) (quoting Friends of the Earth v. Haaland, 583 F. Supp. 3d 113, 156
n.29 (D.D.C. 2022)).

ARGUMENT

I THE COURT SHOULD VACATE THE CONVERSE COUNTY PROJECT EIS
AND ROD.

Both Allied Signal factors favor vacatur. First, the NEPA violation was serious.
Groundwater depletion was one of the chief concerns experts and community members raised
with this Project, so it is foreseeable that an EIS disclosing substantially greater aquifer
drawdowns will cause BLM to alter the ROD to reduce those effects. Moreover, serious
questions remain about Plaintiffs’ other “potentially meritorious challenges” to the EIS and
ROD, which further favor vacatur. See Cement Kiln Recycling, 255 F.3d at 872. Second, the
disruptive consequences of vacatur are not significant. Vacatur would not halt oil and gas
activity or revenue in the Project area, which may continue on the hundreds of existing permits
in the Project area that remain undrilled. Vacatur would simply delay issuance of new drilling
permits until BLM issues a new EIS and ROD. Delay is the ordinary consequence of NEPA
compliance and insufficient to withhold vacatur. Vacatur would also prevent serious
environmental harm. Accordingly, no “rare” or “exceptional” circumstances justify withholding
vacatur here. United Steel, 925 F.3d at 1287; Am. Great Lakes Ports Ass’n, 962 F.3d at 519.

A. BLM’s NEPA Violation Was Serious.

The first Allied-Signal prong considers the “seriousness” of the agency’s errors and
“extent of doubt whether the agency chose correctly.” 988 F.2d at 150 (cleaned up). BLM’s

flawed groundwater modeling was a serious error that leaves it “far from certain” that BLM will
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readopt the same ROD on remand. See Env’t Def. Fund, 2 F.4th at 976 (vacating because it was
“far from certain” agency “chose correctly”) (quoting Allied-Signal, 988 F.2d at 150); New
Jersey Conservation Found. v. FERC, 111 F.4th 42, 64 (D.C. Cir. 2024) (vacating when it was
not “sufficiently likely that FERC ‘will be able to substantiate its decision on remand.’”)
(quoting Allied-Signal, 988 F.2d at 151); Humane Soc’y of U.S. v. Kempthorne, 579 F. Supp. 2d
7,21 (D.D.C. 2008) (vacating because “the Court cannot be sure that the agency will arrive at
the same conclusion after further consideration”). Accordingly, this first factor weighs in favor
of vacatur.

This Court found BLM’s groundwater model used a specific storage value that was off by
four orders of magnitude—a degree of 10,000. That error fundamentally compromised BLM’s
groundwater model and conclusion that the Project will have only “negligible” effects to
dwindling aquifers. See WY 013157. As this Court aptly found, BLM’s mistake was not “a
harmless ‘errant parenthetical citation’ and “upon reconsideration, BLM . . . might choose to
use a specific storage value that is closer to the values in recent data.” Mem. Opinion at 15-16
(quoting Defs.” Reply in Supp. of Cross Mot. for Summ. J., ECF No. 125 at 4). BLM is likely to
use the specific storage values from ESI 2014 (ranging from .000000078 to .00000012) on
remand because that report, associated with the 2014 Powder River Basin Coal Review
Groundwater Model, contained the most updated information for the relevant aquifers. See Mem.
in Supp. of Pls.” Mot. for Summ. J., ECF No. 116-1 at 27 & n.7 (“Pls.” Mot.”). It was also the
foundation for BLM’s entire groundwater model. See WY 0120009 (“The groundwater model
was based on the model conducted for the Powder River Basin Coal Review (AECOM 2011b;
ESI 2014) with some modifications made as needed.”). BLM’s error was not in citing to that

report, but using a specific storage value that was not supported by it.
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It is exceedingly unlikely that BLM could retain its specific storage value of .001 on
remand. As already explained, BLM cannot justify a .001 value by citing the earlier 2006
Powder River Basin Coal Review Groundwater Model. See Pls.” Reply in Supp. of Summ. J.
Mot. & Resp. to Cross-Mots. for Summ. J., ECF No. 124 at 28 (“Pls.” Reply”). To begin, that
document is 18 years outdated and was replaced by the 2014 Powder River Basin Coal Review
Groundwater Model, which is why BLM did not previously rely on it. Although .001 is within
the wide range of “Reported” specific storage values listed in that 2006 model, it is far above the
reported mean value of .000043. WY 018363. Field measurements of specific storage are also
notoriously unreliable and can be off by “several orders of magnitude.” Chowdhury et al.,
Multifactor Analysis of Specific Storage Estimates and Implications for Transient Groundwater
Modelling, 30 HYDROGEOLOGY J. 2183, 2194-96 (2022), ECF No. 124-1 at 12. Moreover,
after reviewing this same data in 2006, BLM assigned the relevant aquifers (Wasatch and Upper
Fort Union, WY 001065, WY _001072) specific storage values between .000000108 and .00001.
WY 018363. In short, it would be unreasonable for BLM to disregard the specific storage values
it used in both the 2006 and 2014 models and instead select an extreme outlier value of .001
from an outdated report.

Leading authorities also suggest that a specific storage value of .001 is factually
implausible. The Project wells will primarily pump from the Wasatch/Fort Union Aquifer,

WY 001065, WY 001072, WY 012028, which is composed primarily of sandstone,
WY 011997. Experts believe that specific storage in consolidated materials like sandstone has a
physical upper limit of 1.3 x 107 (0.000013). See Chowdhury et al., supra, at 2195-96 (The

“[specific storage] values for consolidated materials (e.g., sandstone, limestone, granite) . . . are
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typically lower than those for unconsolidated materials (e.g., sandy, silty materials).”). In other
words, BLM’s .001 value appears to be a physical impossibility for these aquifers.

On remand, BLM’s use of an accurate specific storage value in its groundwater model
will show far more significant drawdowns than previously disclosed. As the EPA warned,
BLM'’s unrealistically high specific storage value resulted in a “substantial underestimation of
both the magnitude and extent of drawdown caused by pumping.” WY 004651. Confirming this,
the scientific literature indicates that “[c]hoosing unrealistically high” specific storage values
will under-predict the severity of drawdowns and “could lead to a rapid depletion of [water]
storage.” See Chowdhury et. al., supra at 2183—85 (an accurate specific storage (S;s) value is
“necessary to obtain a reliable modeling result”).

Once decisionmakers and the public are made aware of the severity of this Project’s
groundwater impacts, BLM “may well approve another alternative” or take new steps to protect
groundwater resources. See Ctr. for Biological Diversity v. Bernhardt, 982 F.3d 723, 740 (9th
Cir. 2020). “NEPA is not a paper exercise, and new analyses may point in new directions.” Or.
Nat. Desert Ass’nv. BLM, 625 F.3d 1092, 1124 (9th Cir. 2010). For instance, BLM might choose
to adopt Alternative C, which would have required significant water recycling. WY 013157.
BLM might decide to adopt an approach that moderates the pace of development to lessen the
overall groundwater demand at any given time. See Pls.” Mot. at 39—40. BLM might also require
project developers to undertake mitigation measures, like well setbacks or monitoring, that BLM
previously rejected. See, e.g., WY 011145, WY 012135 (abandoning proposed mitigation that
would have required setbacks from existing wells, springs, wetlands, and riparian areas);

WY 004651 (EPA recommendation for additional groundwater mitigation based on an updated

groundwater model).
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The Court must find this NEPA violation serious even if there is a chance BLM will
reaffirm the same ROD without changes. Where a NEPA analysis is incomplete in some
nontrivial way, “courts should harbor substantial doubt that . . . the agency chose correctly”
because the purpose of NEPA is to alter agency decisionmaking. Standing Rock Sioux Tribe, 985
F.3d at 1052 (cleaned up). Thus, “NEPA violations are serious notwithstanding an agency’s
argument that it might ultimately be able to justify the challenged action.” /d. at 1053. After all,
the Supreme Court has instructed that NEPA compliance is “almost certain to affect the agency’s
substantive decision.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).
“Congress did not intend [NEPA] to be ... a paper tiger.” Calvert Cliffs’ Coordinating Comm. v.
U.S. Atomic Energy Comm’n, 449 F.2d 1109, 1114 (D.C. Cir. 1971).

This is particularly true given the significance of this issue. Groundwater strains were a
primary concern during the administrative process, due the Project’s enormous water demand
and region’s water scarcity. See WY _006575—79 (describing Wyoming as ““arid state”);

WY _018368-70; WY _004268 (noting existing aquifer strains).! For example, the Wyoming
State Engineer’s Office voiced repeated concerns that BLM underestimated the severity of
groundwater impacts. WY _007490-92; WY 008249. EPA questioned the “aquifers’ abilities to
sustain” the Project. WY _030510-13; see also WY _008656. Another state agency expressed
“concern[s] with potential impacts to groundwater aquifers due to dewatering . . . as well as the
impacts to wildlife, livestock, vegetation and related habitats due to groundwater drawdown and

depletion potential” and noted that “landowners located within the [Project area] have

1 ¢

[T]he insatiable search for oil and gas has become the latest threat to the country’s endangered
aquifers, a critical national resource that is already being drained at alarming rates by industrial
farming and cities in search of drinking water.” Hiroko Tabuchi and Blacki Migliozzi, ‘Monster
Fracks’ Are Getting Far Bigger and Far Thirstier, THE NEW YORK TIMES (Sept. 25, 2023),
https://www.nytimes.com/interactive/2023/09/25/climate/fracking-oil-gas-wells-water.html.
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experienced dewatering issues in the past that they have attributed to oil and gas activity.”

WY 004268. A family rancher expressed similar concerns about the Project’s impacts on the
water-scarce region. WY _005400-01. The United States Fish and Wildlife Service
recommended that BLM adopt “additional measures to protect springs and seeps” from
groundwater withdrawals because they contain “important habitats for fish and wildlife species.”
WY 011145. In short, BLM should give this issue serious consideration on remand given the
risks to people and ecosystems that depend on these aquifers.

Finally, although sufficient alone to warrant vacatur, the specific storage error was just
one of several ways that BLM underestimated the Project’s groundwater impacts. As explained
in Plaintiffs’ summary judgment briefing, BLM also underestimated drawdowns by arbitrarily
assuming half of all Project water demand would be supplied by recycled water; assuming well
pumping rates 50 percent lower than average; and ignoring a third of all existing wells already
draining the same aquifers. Pls.” Mot. at 28—35. Each of these errors compounded BLM’s
specific storage error and make it even more unlikely that BLM’s decisionmaking would remain
unchanged on remand. At a minimum, BLM must alter the model to account for higher
groundwater usage because the recycled water assumption has since been proven false: of the
over 400 APDs challenged in this case, just one lists recycled water as a water source; only three
commit to any water reuse; and sixteen state that the operator “may recycle a portion of
production water.” See Stellberg Decl., ECF No. 124-2 9 8-11.

Courts routinely vacate based on similar NEPA and other violations. For instance, in
Sierra Club v. FERC, 867 F.3d 1357 (D.C. Cir. 2017), the D.C. Circuit vacated pipeline
approvals due to the EIS’s inadequate analysis of greenhouse gas emissions. /d. at 1373-75,

1379. In City of Port Isabel v. FERC, 111 F.4th 1198 (D.C. Cir. 2024), the court vacated
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authorizations for two liquified natural gas terminals and a related pipeline where the agency
violated NEPA by failing to adequately consider air pollution and environmental justice impacts.
Id. at 1218. In Eagle County v. Surface Transportation, 82 F.4th 1152 (D.C. Cir. 2023), the D.C.
Circuit vacated an EIS and exemption decision for a railway project due to NEPA violations,
including for underestimating wildfire risks and failing to adequately consider the project’s
impacts on downline water resources. /d. at 1182—84, 1196. In Public Employees for
Environmental Responsibility v. Hopper, 827 F.3d 1077 (D.C. Cir. 2016), the D.C. Circuit
vacated an EIS that failed to take a “hard look™ at the geological and geophysical environment in
the Nantucket Sound based on the agency’s reliance on inadequate and highly criticized data. /d.
at 1083—84. Other cases are in accord. See Friends of the Earth v. Haaland, 583 F. Supp. 3d 113,
156-162 (D.D.C. 2022), vacated as moot, No. 22-5036, 2023 WL 3144203 (D.C. Cir. Apr. 28,
2023) (vacating oil and gas leases due to inadequate NEPA analysis of cumulative greenhouse
gas emissions because “[w]ith an informed hard look at the full emissions impacts” the agency
“may well approve another alternative included in the EIS”) (cleaned up); New Jersey
Conservation Found., 111 F.4th at 64 (vacating agency authorization of natural gas pipeline
based on violations of NEPA and the Natural Gas Act); see also Comcast Corp. v. FCC, 579
F.3d 1, 8 (D.C. Cir. 2009) (“we have not hesitated to vacate a rule when the agency has not
responded to empirical data or to an argument inconsistent with its conclusion); AARP v. U.S.
Equal Emp. Opportunity Comm’n, 292 F. Supp. 3d 238, 243 (D.D.C. 2017) (vacating when
agency set incentive level that was not supported by “any concrete data, studies, or analysis”);
Friends of the Cap. Crescent Trail, 218 F. Supp. 3d at 60 (vacating based on agency’s decision
to disregard ridership and safety issues, a deficiency that was “underscored by the size, scope,

and cost of t[he] major infrastructure project”); High Country Conservation Advocs. v. U.S.
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Forest Serv., 951 F.3d 1217, 1229 (10th Cir. 2020) (vacating EIS and decision due to agency’s
failure to consider reasonable alternative).

Finally, remand without vacatur would be inappropriate where the Court has not reached
“the bulk” of Plaintiffs’ other “potentially meritorious challenges” to the EIS and ROD. See
Cement Kiln Recycling, 255 F.3d at 872; see also Nat. Res. Def. Council v. EPA, 489 F.3d 1250,
1262 (D.C. Cir. 2007); Am. Pub. Gas Ass’'nv. U.S. Dep’t of Energy, 72 F.4th 1324, 1343 (D.C.
Cir. 2023). A portion of Plaintiffs’ First Claim for Relief and the Third, Fourth, and Sixth Claims
for Relief remain pending before the Court.? These other errors cast further doubt on BLM’s
decisionmaking and strongly suggest that BLM will alter the EIS and ROD on remand.

In sum, BLM’s errors were serious and leave it “far from certain” it “chose correctly.”
Env’t Def. Fund, 2 F.4th at 976.

B. Vacatur Would Not Cause Undue Disruption.

The second Allied-Signal factor considers the “disruptive consequences of an interim
change that may itself be changed.” 988 F.2d at 150-51 (cleaned up). Because vacatur would

cause no unusual disruption and would avoid environmental harm, this factor also favors vacatur.

2 These include: (1) the claim that BLM violated NEPA by failing to take a “hard look™ at
cumulative greenhouse gas emissions; (2) the claim that BLM violated NEPA by failing to
consider all reasonable alternatives; (3) the claim that the ROD must be set aside under the APA
as “arbitrary, capricious . . . or otherwise not in accordance with law” because it was premised on
a misapprehension of BLM’s authority to impose air quality mitigation measures; (4) the claim
that BLM violated the APA and FLPMA by failing to consider or adhere to its statutory duty to
avoid “unnecessary or undue degradation.” See Pls.” Mot. at 35—63. These are likewise serious
errors warranting vacatur. See Humane Soc’y of U.S. v. Zinke, 865 F.3d 585, 614-15 (D.C. Cir.
2017) (“fail[ure] to address” an important aspect of the problem is a “major shortcoming”
warranting vacatur) (cleaned up); Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d
1209, 1216 (D.C. Cir. 2004) (agency’s failure to consider a statutory limit on its authority alone
“require[es] vacatur”).

PLAINTIFFS’ REMEDIES BRIEF - 10



Case 1:22-cv-02696-TSC Document 135 Filed 10/25/24 Page 17 of 24

First, vacatur here would not result in any unduly disruptive consequences. Plaintiffs only
ask this Court to vacate the EIS and ROD—mnot existing permitting decisions made in reliance on
them. That modest relief would not enjoin development of existing drilling permits or require
BLM to unwind completed wells or infrastructure. Thus, oil and gas activity and revenues in the
Project area would continue from existing wells, new drilling of existing federal permits, and
development of private or state minerals. In fact, oil and gas companies have amassed over 500
unused federal drilling permits in the Project area which they can develop while BLM prepares a
new EIS and ROD. See Goldblatt Decl. § 5 (filed herewith). Accordingly, this is not a case where
“[t]he egg has been scrambled and there is no apparent way to restore the status quo ante.” Sugar
Cane Growers Co-op.of Fla. v. Veneman, 289 F.3d 89, 97 (D.C. Cir. 2002).

Vacatur would simply prohibit BLM from issuing new drilling permits or other
authorizations in reliance on the unlawful EIS and ROD. Thus, the only relevant disruption is the
possible delay of new permit issuance while BLM redoes its NEPA analysis. However, delay is
the ordinary consequence of NEPA compliance. Any disruption from a “delay in drilling while
an EIS is being prepared . . . is not sufficient to establish prejudice, because NEPA contemplates
just such a delay.” Park Cnty. Res. Council v. U.S. Dep’t of Agric., 817 F.2d 609, 618 (10th Cir.
1987), overruled on other grounds by Vill. of Los Ranchos De Albuquerque v. Marsh, 956 F.2d
970 (10th Cir. 1992). “If this argument were enough to carry the day, then it seems vacatur
would never be appropriate.” Pub. Emps. for Env’t Resp. v. U.S. Fish & Wildlife Serv., 189 F.

Supp. 3d 1, 4 (D.D.C. 2016).2

3 Vacatur of the EIS would cause no disruption unique from vacatur of the ROD. On remand,
BLM may incorporate any text or analysis from the vacated EIS that remains valid into its new
EIS. See Pub. Emps. for Env’t Resp. v. Hopper, 827 F.3d at 1084, 1084 n.5, 1090. Vacatur will
merely ensure that BLM cannot rely on the invalid EIS to approve new permits or decisions.
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Even if it were sufficient to withhold vacatur, there is also no evidence that delaying new
permitting would cause undue economic harm. Although Intervenors previously alleged that
vacatur would disrupt “investments and contractual commitments” they made in anticipation of
future permit approvals, they never mustered any evidentiary support. Private Defs.’-Intervenors’
Combined Cross Mot. for Summ. J., ECF No. 121 at 57. This also would not tip the equities in
their favor. The ROD itself did not approve any drilling permits or infrastructure rights-of-way,
WY 016756, and operators had no guarantee of the terms or timeframe of needed agency
approvals. Entities that “jump[] the gun” by “entering into contractual obligations” in
anticipation of agency approvals “are largely responsible for their own harm.” Davis v. Mineta,
302 F.3d 1104, 1116 (10th Cir. 2002), abrogated on other grounds by Diné Citizens Against
Ruining Our Env’t v. Jewell, 829 F.3d 1276 (10th Cir. 2016) (cleaned up); see also Standing
Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 282 F. Supp. 3d 91, 104 (D.D.C. 2017) (“By
nonetheless proceeding with its venture” despite “full knowledge that Plaintiffs were contesting

9 <6

the easement allowing them to do so,” “the company assumed some risk of economic
disruption™); Sierra Club v. U.S. Army Corps of Eng’rs, 645 F.3d 978, 997 (8th Cir. 2011)
(finding that serious monetary cost of halting activities begun before obtaining necessary permit
were “largely self inflicted”); Nat. Res. Def. Council v. EPA, 676 F. Supp. 2d 307, 316-17
(S.D.N.Y. 2009) (pre-approval expenditures did not support remand without vacatur because
company “made its investment . . . without any guarantee of [agency] approval”).

Moreover, economic harm “is not commonly a basis, standing alone, to vacate agency
action.” Standing Rock Sioux Tribe, 985 F.3d at 1051; see also Nat’l Wildlife Fed’n v. Lohr, No.

19-cv-2416-TSC, 2024 WL 4443687, at *2 (D.D.C. Oct. 8, 2024). Potential lost profits or

inconvenience are “the nature of doing business, especially in an area fraught with bureaucracy
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and litigation.” Standing Rock Sioux Tribe, 282 F. Supp. 3d at 104; see also WildEarth
Guardians v. Zinke, 368 F. Supp. 3d 41, 84 n.35 (D.D.C. 2019) (“The Court thus does not deny
vacatur here on the basis of alleged economic harm alone”). Thus, courts have found even
serious economic consequences insufficient to withhold vacatur. See New Jersey Conservation
Found., 111 F.4th at 64 (upholding vacatur despite “severe and disruptive consequences” to
pipeline operations and natural gas supply); Standing Rock Sioux Tribe, 985 F.3d at 1051
(vacating pipeline easement despite “significant economic harm” to developer and other
entities); Pub. Emps. For Env’t Resp., 189 F. Supp. 3d at 3 (vacating despite “significant
impacts” to industry); Reed v. Salazar, 744 F. Supp. 2d 98, 120 (D.D.C. 2010) (vacating funding
agreement for wildlife refuge despite disruption to long-term contractual relationship); Friends
of the Cap. Crescent Trail, 218 F. Supp. 3d at 60 (vacating approval for light-rail project despite
“significant financial costs and logistical difficulties on the public and private entities involved in
its construction”); Nat’l Wildlife Federation v. Lohr, 2024 WL 4443687, at *2 (“potential
economic harms” associated with ceasing to farm wetlands were “not alone enough to require
remand without vacatur”); Friends of the Earth, 583 F. Supp. 3d at 159 (vacating lease sale and
rejecting “broad assertions of large-scale economic disruptions” including speculative impacts to
budget allocations in reliance on leases because “[a]ny delay or inconvenience that would result
‘is the nature of doing business’”) (quoting WildEarth Guardians v. Zinke, 368 F. Supp. 3d at 84
n.35).

Moreover, the Court must weigh the risk of environmental harm that would occur without
vacatur. The possible harm to aquifers alone is significant. BLM predicted the Project will
require 108 million barrels of water each year, WY 013153, which is equivalent to all existing

county groundwater uses combined, WY 013326. Yet BLM never properly studied how this
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staggering demand might alter regional aquifers and groundwater-dependent ecosystems. Thus,
as EPA warned, “current avoidance measures . . . may not protect existing groundwater wells,
surface waters, and groundwater dependent ecosystems such as springs and seeps.” WY _004651.
The Converse County Conservation District also warned that the Project could cause
“irretrievable and . . . irreversible” impacts to groundwater supplies. WY 004268. The fact that
the relevant aquifers are already strained from prior energy development only exacerbates this
concern. See id. Landowners suffering from prior oil and gas boom-and-bust cycles will bear the
brunt of these impacts. For example, family rancher Leland Turner described how “oil
companies run through so much water” and are already causing wells, springs, and aquifers to
dry up, requiring him to dig costly new wells. Turner Decl., ECF No. 64-5 9 13—16. Other
landowners have also attributed dewatering problems to oil and gas activity in the Project area.
See WY _004268; see also Katherman Decl., ECF No. 64-4 9 21 (“[t]here is little available water
in this area”). Wildlife and vegetation that rely on groundwater-dependent ecosystems are also
likely to suffer. See, e.g., WY 011145; WY _004268.

This is far from the only risk. The Project is already emitting and will continue to emit
significant levels of air pollution, including: ozone, particulate matter, and other hazardous air
pollutants that may cause exceedances of human-health based National Ambient Air Quality
Standards and impact human health, WY 012935-36, 012938, 012947—-48; nitrogen deposition
and particulate matter that are likely to impact the viewsheds in National Parks and other
sensitive sites across Wyoming state boundaries, WY 012949, 012953—-56; and substantial
greenhouse gases that will contribute to climate change, see WY _012964—-65. It also poses a
serious and long-term risk of contamination to surface water and groundwater. WY 013140,

013154-56, 013157. Sensitive wildlife and their habitat are also threatened by the Project.
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WY 013179. Wildlife habitat and migration routes for sensitive species like sage-grouse,
pronghorn, and migratory birds will be fragmented and destroyed by the new oil and gas
infrastructure. WY 13242, Wildlife species will also be impacted by the disturbances associated
with Project construction, development, and traffic even with the implementation of mitigation
measures. WY 013242; see also WY 013180, 013236, 01324243 (risk to sage-grouse include
population declines and “risk of . . . abandonment” of all 54 leks in and near the Project area);
WY 013031, 013181 (pronghorn likely to be displaced from suitable habitat and disturbed by
Project noise); WY _013196-97 (amendment to raptor timing limit stipulation could cause
reduced reproductive success, nest abandonment, and destruction of nests, and displacement).

If the court declines to vacate the EIS and ROD, these environmental impacts will be
allowed to occur before BLM has a chance to study and avoid them. This is not a speculative
concern. Operators have already obtained roughly 856 new drilling permits under the unlawful
EIS and ROD since the Project was approved on December 23, 2020. See Goldblatt Decl. 9 4
(filed herewith). Allowing yet more permits to be approved under these illegal decisions would
risk irreversible environmental damage that BLM has never properly considered and would
diminish opportunities for BLM to modify the Project to avoid them.

Such environmental harm weighs heavily in favor of vacatur. See Conservation L. Found.
v. Pritzker, 37 F. Supp. 3d 254, 271 (D.D.C. 2014) (vacating despite costs to commercial
fisheries because allowing decision to remain in effect “increases the likelihood [of] . . .
environmental harm, in the form of excessive fishing”); Sierra Club v. Van Antwerp, 719 F.
Supp. 2d 77, 80 (D.D.C. 2010) (“vacatur is appropriate in order to prevent significant harm
resulting from keeping the agency’s decision in place™); Am. Waterways Operators v. Wheeler,

507 F. Supp. 3d 47, 77 (D.D.C. 2020) (finding “that environmental-protection concerns outweigh
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the potential costs to commercial vessels”); Nat’l Wildlife Federation v. Lohr, 2024 WL
4443687, at *2 (remand without vacatur “risks disruptive consequences to the environment”
because “wetlands may be improperly destroyed in the interim ... in which there would be no
apparent way to restore the status quo ex ante”) (cleaned up); Pollinator Stewardship Council v.
U.S. EPA, 806 F.3d 520, 532 (9th Cir. 2015) (vacating because leaving decision “in place risks
more potential environmental harm than vacating it”).

Vacatur is a particularly important remedy here, because NEPA only works by requiring
agencies to look before they leap. “NEPA ensures that important effects will not be overlooked
or underestimated only to be discovered after resources have been committed or the die
otherwise cast.” Robertson, 490 U.S. at 349. Allowing yet more development to occur before
BLM has properly studied the Project’s impacts would subvert the statute’s core purpose. See
Standing Rock, 985 F.3d at 1052 (refusing to vacate action due to NEPA violation “would
‘vitiate’ the statute”) (citation omitted). Thus, vacatur is necessary to “ensure[] that the project
will proceed only with the benefit of a fully fleshed out consideration of the issues required by
NEPA.” Friends of the Cap. Crescent Trail, 218 F. Supp. 3d at 60 (“While a protracted delay in
the [light-rail transit] project could impose significant financial costs and logistical difficulties . .
. 80 too, if not worse, would be the disruptive consequences of allowing it to proceed without the
necessary NEPA analysis.”).

In sum, Defendants and Intervenors cannot carry their burden to “show[] that vacatur
would be so disruptive as to justify a departure from [the] normal course.” Choe Futures Exch.,
LLCv. SEC, 77 F.4th 971, 982 (D.C. Cir. 2023) (vacating without discussion of seriousness

factor because of poor showing on disruptive consequences). Vacatur is the appropriate remedy.
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I1. IF THE COURT DECLINES TO VACATE, IT MUST CONSIDER THE
REMAINING MERITS ISSUES.

A portion of Plaintiffs’ First Claim for Relief and the Third, Fourth, and Sixth Claims for
Relief remain pending before the Court. If the Court grants Plaintiffs complete relief—by
vacating the Converse County EIS and ROD in full—it has discretion to dismiss the alternative
claims without prejudice as prudentially moot. See Ctr. for Biological Diversity v. Regan, No.
21-cv-119 (RDM), 2024 WL 1591671, at *7-9 (D.D.C. Apr. 12, 2024) (explaining that a district
court may decline to reach alternative theories if it has already awarded the plaintiff “complete
relief” on another ground); Nat’l Wildlife Fed’n v. Lohr, No. 19-cv-2416-TSC, 2024 WL
727695, at *1 n.1 (D.D.C. Feb. 22, 2024) (vacating rule based on APA violation and therefore
“d[id] not reach Plaintiff’s alternative arguments that the 2020 Final Rule violates the ESA and
NEPA”); Lewis v. Becerra, No. 18-2929-RBW, 2023 WL 3884595, at *6 n.6 (D.D.C. June 8,
2023) (“[I]n light of the Court’s decision to vacate the underlying administrative decisions . . .
the Court need not reach the plaintiffs’ other arguments . . . which request the same relief.”).

However, if the Court declines to vacate the EIS and ROD in full, it would be improper
not to resolve Plaintiffs’ other claims on the merits because they offer Plaintiffs the prospect of
further relief. See WorldCom, Inc. v. F.C.C., 246 F.3d 690, 695 (D.C. Cir. 2001) (“Resolution of
the first issue in the Commission’s favor does not, under settled law, moot the challenger’s attack
on the second basis™); Ctr. for Biological Diversity v. Regan, 2024 WL 1591671, at *8, *10
(explaining that claims may be treated as prudentially moot only when they “offer the plaintiff
no prospect of obtaining any further relief” and proceeding to consider a claim that sought relief
“the Court has not already granted to Plaintiffs”); c¢f. Cement Kiln Recycling, 255 F.3d at 872
(remand without vacatur inappropriate where the court did not reach “the bulk” of a party’s

“potentially meritorious challenges”).
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CONCLUSION

For these reasons, Plaintiffs respectfully request that this Court vacate the Converse

County EIS and ROD and remand to BLM for further proceedings.

Respectfully submitted this 25th day of October 2024.
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