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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

FRIENDS OF THE CLEARWATER,
Case No. 3:21-cv-00189-CWD
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

CHERYL F. PROBERT, in her official
capacity as Forest Supervisor of the Nez
Perce-Clearwater National Forests; and
U.S. FOREST SERVICE,

Defendants,

and

AMERICAN FOREST RESOURCE
COUNCIL,

Defendant-Intervenor.

INTRODUCTION
Friends of the Clearwater (“FOC”) challenged in this lawsuit the actions and
decisions of the United States Forest Service’s in relation to its approval of two forest
health projects located within the Nez Perce — Clearwater National Forest. (Dkt. 1.) FOC
alleged that the Forest Service’s actions and decisions violated the Administrative

Procedure Act (“APA”), 5 U.S.C. § 701 et seq.; National Forest Management Act
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(“NFMA”), 16 U.S.C. § 1600 et seq.; National Environmental Policy Act (“NEPA”), 42
U.S.C. § 4321 et seq.; and Endangered Species Act (“ESA™), 16 U.S.C. § 1531 et. seq.!

Following cross-motions for summary judgment, the Court issued a Memorandum
Decision and Order on June 24, 2022, granting partial summary judgment in favor of
FOC with respect to the First, Third, and Sixth claims for relief, as well as the NEPA
claims related to the same in the Second and Fifth claims for relief, as set forth in the
Amended Complaint. (Dkt. 48, 49.) Pertinent to this motion, the Order reversed and
remanded the Decision Notice and Finding of No Significant Impact (“DN/FONSI”) for
the End of the World project (“EOW?) to the Forest Service for preparation of an
environmental impact statement (“EIS”) under NEPA consistent with the Court’s
decision. (Dkt. 48.)

The Forest Service filed a motion to alter or amend the judgment pursuant to Fed.
R. Civ. P. 59(e). (Dkt. 50.)? The Forest Service argues that the Order remanding the
DN/FONSI for preparation of an EIS is clearly erroneous, and requests that the Court
remand the EOW DN/FONSI for further action consistent with the decision without
mandating preparation of an EIS. For the reasons explained below, the Court will deny

the motion.?>

P'FOC filed its complaint on April 28, 2021, and later amended it on July 23, 2021. (Dkt. 1, 12.)

2 Defendant-Intervenor American Forest Resource Council joined in the motion but did not file a separate
brief. (Dkt. 51.)

3 The Court finds that the facts and legal arguments are adequately presented in the briefs and record.
Accordingly, in the interest of avoiding delay, and because the Court conclusively finds that the
decisional process would not be significantly aided by oral argument, the motion will be decided on the
record before this Court without oral argument. Dist. Idaho L. Rule 7.1(d).
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BACKGROUND*

FOC challenged the Forest Service’s actions and decisions related to the EOW and
Hungry Ridge (“HR”) projects planned in adjacent areas of the Nez Perce — Clearwater
National Forest. Pertinent to this motion, FOC argued the Forest Service violated the
NFMA because its decision to count North Idaho Old Growth (“NIOG™) and timber
stands within Management Area 20 (“MAZ20”) as existing old growth was arbitrary and
capricious. (Dkt. 27-2 at 8-13.) By doing so, FOC claimed the Forest Service failed to
demonstrate compliance with the Forest Plan’s requirement to maintain a 5% minimum
of Forest Plan Old Growth (“FPOG”) for stands within MA20, and a 10% minimum of
FPOG forest wide.® Id. FOC further argued that the Forest Service violated NEPA by
approving EOW based on an EA and DN/FONSI rather than preparing an EIS. (Dkt. 27-2
at 48.) Specifically, FOC argued that EOW will have significant cumulative effects when
the HR, Doc Denny, and Adams Camp projects are considered together, thereby
requiring the preparation of an EIS for EOW, as opposed to an EA. (Dkt. 27-2 at 34-37.)

The Court agreed with FOC’s concerns regarding the Forest Service’s analysis of
the projects’ effects on old growth. Without restating its previous analysis in full, the
Court held that the Forest Service failed “to take a ‘hard look’ at the impact of EOW
given the potential, cumulatively significant impact to old growth stands when EOW and

HR, side by side projects, are considered together.” (Dkt. 48 at 58.) The Court reasoned,

4 The circumstances under which the action arose are fully discussed in the Court’s June 24, 2022
Memorandum Decision and Order. (Dkt. 48, published at 2022 WL 2291246 (D. Idaho June 24, 2022).
S FPOG is defined in the Forest Plan and is different than NOIG. Mem. Dec. at 12 — 21.
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“[bJecause old growth can take 100 years or more to regenerate, the effects can hardly be
described as ‘short lived.” The Forest Service could not have taken a ‘hard look’ at this
aspect of the problem when the Forest Plan required a minimum of 10% FPOG forest
wide.” (Id. at 59).

The Court found the Forest Service’s statement of reasons in support of its
DN/FONSI for EOW unconvincing, and therefore ordered preparation of an EIS. First,
the Court found that the Forest Service’s decision to count FPOG and NIOG together to
satisfy the Forest Plan’s old growth minimum in the EOW (and HR) project area plainly
erroneous and inconsistent with the Forest Plan’s requirement to maintain minimum
percentages of FPOG in MA20 and forest-wide. The Court found also that the Forest
Service did not accurately identify the composition of areas of MA20. Second, the Court
found the Forest Service did not consider the cumulative impact of EOW and HR with
respect to the projects’ effects on old growth. The Court found this problematic because
the Forest Plan requires the Forest Service to maintain a minimum of 10% of the total
forest acres as old growth, yet the Forest Service failed to analyze the cumulative impact
of the projects in relation to old growth forest wide. Accordingly, the Court found the
Forest Service’s analyses of cumulative effects to old growth failed to consider an
important aspect of the problem, and was therefore arbitrary and capricious.

The Court next reviewed the Forest Service’s decision not to prepare an EIS for
EOW, finding that the Forest Service did not take a hard look given the potential,
cumulatively significant impact to old growth stands when EOW and HR, side by side

projects, are considered together. Nor did the EA for EOW offer any discussion of the

MEMORANDUM DECISION AND ORDER -4



Case 3:21-cv-00189-CWD Document 54 Filed 01/03/23 Page 5 of 14

synergistic impact of the HR and EOW projects on old growth within the Nez Perce —
Clearwater Forest. By using the same flawed analysis which lumped FPOG together with
NIOG to satisfy the Forest Plan’s minimum old growth standards, the Court explained
that the projects’ cumulative effects could not be considered insignificant because old
growth can take 100 years or more to regenerate. Therefore, the Court concluded that the
Forest Service’s finding of no significant impact (and no need for an EIS) was in error
and remanded the DN/FONSI for EOW to the Forest Service for preparation of an EIS.

The Forest Service asks that the Order and Judgment be altered or amended to
remand the DN/FONSI for EOW to the Forest Service for further action without ordering
the preparation of an EIS. The Forest Service contends that the Court’s order requiring
the Forest Service to prepare an EIS for EOW pre-determines the outcome of the analysis
the Court has instructed the agency to undertake, and thus constitutes clear error. (Dkt. 50
at 3.) FOC opposes the motion, arguing that the Forest Service’s motion for
reconsideration requests an “extraordinary remedy” and represents an attempt to relitigate
the issue, which was correctly decided by the Court in the first instance. (Dkt. 52.)
Additionally, FOC asserts that the Court appropriately ordered preparation of an EIS
pursuant to Ninth Circuit authority. /d.

LEGAL STANDARD

Rule 59(e) allows a litigant to move “to alter or amend a judgment” within 28 days
from entry of the judgment. While a Rule 59(e) motion to alter or amend a judgment may
be used to substantively challenge a court’s entry of judgment, it “may not be used to

relitigate old matters, or to raise arguments or present evidence that could have been
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raised prior to the entry of judgment.” Exxon Shipping Co. v. Baker, 554 U.S. 471, 485 n.
5 (2008).

Although district courts have considerable discretion when addressing motions to
amend, “a Rule 59(e) motion is an ‘extraordinary remedy, to be used sparingly in the
interests of finality and conservation of judicial resources.”” Wood v. Ryan, 759 F.3d
1117, 1121 (9th Cir. 2014) (quoting Kona Enters., Inc. v. Estate of Bishop, 229 F.3d 877,
890 (9th Cir. 2000)). The Court may grant a Rule 59(e) motion when it is necessary to
correct legal or factual errors upon which the judgment is based. Turner v. Burlington
Northern Santa Fe R.R., 338 F.3d 1058, 1063 (9th Cir. 2003).

ANALYIS

1. The Forest Service Raises an Argument that Could Have Been Raised at
Summary Judgment.

FOC opposes the Forest Service’s motion on the grounds that the Forest Service is
relitigating an issue addressed by the Court at summary judgment which the Forest
Service lost. (Dkt. 3 at 13). The Court agrees.

Here, FOC’s First Claim for Relief insisted an EIS, not an EA, was required under
NEPA for EOW, because the project may have significant cumulative effects. (Dkt. 12,
99 163-168.) The parties had ample opportunity to brief the issue at summary judgment,
which they did.® The Forest Service chose to defend its DN/FONSI, but was

unsuccessful. The Forest Service’s disagreement with the Court’s decision does not

¢ The issue of whether the Forest Service was required pursuant to NEPA to prepare an EIS for the EOW
project was briefed by all parties before the Court issued its final decision. (See Dkt. 27-2 at 37-41; Dkt.
29-1 at 43-46; Dkt. 30-1 at 42-46; Dkt. 35 at 26-28; Dkt. 37 at 15-16; and Dkt. 38 at 16, 17.)
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present “highly unusual circumstances” warranting the extraordinary relief afforded
under Rule 59(¢).’
Nonetheless, the Court has considered the merits of the motion below.

2. The Court Did Not Commit Clear Error.

The Forest Service argues that the Court’s decision to remand the DN/FONSI for
preparation of an EIS constitutes clear error. In support of its argument, the Forest
Service relies upon authority establishing that, “if there is uncertainty over whether the
proposed project may have a significant impact, including uncertainty caused by an
incomplete administrative record or inadequate EA, the court should ordinarily remand
for the agency to either prepare a revised EA or reconsider whether an EIS is required.”
Ctr. for Biological Diversity v. Nat’l Highway Safety Admin., 538 F.3d 1172, 1179 (9th
Cir. 2008). The Forest Service further argues that this case is similar to /daho
Conservation League v. United States Forest Service, No. 1:16-cv-0025-ESJ, 2016 WL
3814021 (D. Idaho July 11, 2016), in which the Forest Service’s missing analysis

regarding the impacts of a mining project on Sacajawea’s bitterroot resulted in the Court

" The Court considered also the present motion in the context of the Forest Service’s request to further
brief the issue of remedy. (Dkt. 29-1 at 54-55.) However, the Forest Service’s request for additional
briefing on the issue of remedy raised arguments regarding vacatur. (Dkt. 29-1 at 54-55). The procedural
posture of the present motion and the arguments raised by the Forest Service here do not concern vacatur.
Rather, at issue is the Court’s decision to remand the DN/FONSI for EOW for preparation of an EIS, as
opposed to an EA, which is the very same issue considered at summary judgment. The Forest Service’s
argument here should have, and could have, been raised prior to the entry of judgment.
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remanding the matter back to the Forest Service without ordering the preparation of an
EIS. (Dkt. 50 at 8, 9.)®

The Forest Service is correct that remand without requiring an EIS is appropriate
for cases involving uncertainty as to whether the proposed project may have a significant
impact. See, e.g., Idaho Conservation League 2016 WL 3814021, at *12. However, Ninth
Circuit authority is clear that, “if a court determines that the agency’s proffered reasons
for its FONSI are arbitrary and capricious and the evidence in a complete administrative
record demonstrates that the project or regulation may have a significant impact, then it is
appropriate to remand with instruction to prepare an EIS.” Ctr. for Biological Diversity,
538 F.3d at 1179.

Contrary to the Forest Service’s assertion, this case is distinguishable from /daho
Conservation League. In that case, the deficiencies in the Forest Service’s EA and
DN/FONSI concerned a failure to gather baseline data on Sacajawea bitterroot to
evaluate what, if any, significant impacts the mining project could have on the species.
Idaho Conservation League, 2016 WL 3814021 at *10. There, the Court explained that
the Forest Service’s finding of no significant impact was arbitrary and capricious because

it lacked the necessary baseline data to support the Forest Service’s conclusion that the

8 The Forest Service also cites Mountain Environmental Information Center v. U.S. Office of Surface
Mining, 274 F.Supp. 3d 1074 (D. Mont. 2017), amended in part, adhering in part, No. CV 15-106-M-
DVM, 2017 WL 5047901 (D. Mont. Nov. 3, 2017). The Court has determined that Mountain
Environmental Information Center is similar to Idaho Conservation League and reaches the same
conclusions with respect to its applicability to the present matter. Because the Court has determined that
Mountain Environmental Information Center provides no additional insight here, the Court declines to
discuss it further.
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project would have no significant impact on the species. /d. Thus, the case presented an
issue of uncertainty. The situation here is different.

Here, the Forest Plan clearly mandates that it is “necessary to maintain 10% of the
total forest acres as old growth [FPOG] with no less than 5% of the forest acres
maintained as old growth within each prescription watershed or combination of
watersheds totaling 5,000 to 10,000 acres.”® (Dkt. 48 at 15.) Thus, the Court understands
that a significant environmental impact will occur if a project, or the cumulative effects
of multiple projects, reduces the amount of FPOG forest wide, or within OGAAs, below
the Forest Plan minimums. By including NIOG together with FPOG to satisty the Forest
Plan’s old growth minimums, the Court concluded the Forest Service likely inflated the
amount of old-growth forest-wide and within OGAAs. Implicit in the Court’s finding is
that, once NIOG is excluded from the analysis, the effects of the EOW project, together
with the HR project, may have a significant impact with respect to the percentage of
remaining FPOG forest wide and within each OGAA. In other words, the failure here is
not a failure to acquire data before concluding the project would not have a significant
impact, as in Idaho Conservation League; rather, the analysis was fundamentally flawed
because the Forest Service improperly included a subset of data in its analysis of project

effects on old growth, contrary to the Forest Plan.

? These acreages are identified as “Old Growth Analysis Areas,” or OGAAs. (Dkt. 48 at 16.)
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Turning to the Court’s analysis as to whether an EIS was required for EOW, the
applicable standard is whether the plaintiff raises “substantial questions” that the project
“may have a significant effect on the environment.” Blue Mountains Biodiversity Project
v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1999). When the complete administrative
record demonstrates that a project may have a significant impact on the environment,
ordering the preparation of an EIS is appropriate. /d.

Here, the Court found the Forest Service’s reasons in support of the DN/FONSI
for EOW were arbitrary and capricious with respect to its old growth analysis, and that
the Forest Service failed “to take a ‘hard look’ at the impact” of the EOW project “given
the potential, cumulatively significant impact to old growth stands when EOW and HR,
side by side projects, are considered together.” (Dkt. 48 at 58.) The Court explained that
neither the DN/FONSI nor the EA for EOW offered any discussion of the synergistic
impact of EOW and HR on old growth within the Nez Perce — Clearwater Forest as a
whole, which is clearly required by the Forest Plan’s 10% forest wide old growth
minimum, and instead stated that EOW’s effects were “local in nature.” (Dkt. 57 at 58,
citing A_000018.) The Court also found the Forest Service’s conclusion that project
impacts were “short lived”” unconvincing, because the Forest Service’s decision to
consider FPOG and NIOG together to satisfy the Forest Plan’s old growth minimums, “if
taken to the extreme, [would] eliminate large sized trees throughout the forest, where
they were once prevalent,” yet “old growth can take 100 years or more to regenerate.”

(Dkt. 48 at 19, 59.)
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Thus, although perhaps not stated as overtly as the Forest Service would have
liked, the Court determined that FOC raised substantial questions whether the EOW
project may cause a significant environmental impact when considered together with the
HR project, and in the context of the Forest Plan’s requirement to maintain certain
minimum percentages of FPOG both forest wide and within OGAAs.

The Court finds Bark v. United States Forest Service, 958 F.3d 865 (9th Cir.
2020), particularly illustrative of the rationale supporting its decision to remand the EOW
DN/FONSI for preparation of an EIS.!® In Bark, the United States Court of Appeals for
the Ninth Circuit held that the Forest Service was required to prepare an EIS for a forest
thinning project planned for 11,742 acres in the Mt. Hood National Forest for two
reasons: (1) the effects of thinning were highly controversial and uncertain, and (2) the
Forest Service did not analyze the cumulative effects of the Project, id. at 870-872,
“leav[ing] open the possibility that several small forest management actions will together
result in loss of suitable owl habitat,” /d. at 873. Even apart from the highly controversial
and uncertain effects of forest thinning, the Forest Service’s lack of discussion on the

project’s cumulative effects was enough to raise “substantial questions about whether the

10 FOC also cites Environmental Defense Center v. Bureau of Ocean Energy Mgt., 36 F. 4th 850 (9th Cir.
2022) (“An agency must prepare an EIS where uncertainty regarding the environmental effects of a
proposed action may be resolved through further data collection.”). The Court does not find this case
particularly helpful. However, the EA here does contain data gaps with respect to the true amount of
FPOG contained within the Nez Perce - Clearwater Forest, and within stands identified as MA20. (Dkt.
48 at 20 — 21, noting that the Court could not identify in the record where the Forest Service verified
stand conditions in MA20.) The cure is to collect accurate and complete data to determine the true amount
of FPOG. (Dkt. 48 at 21.) Such extensive data collection is similar to collecting data on the frequency of
well stimulation in Environmental Defense Center, and is thus consistent with an EIS mandate.
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action will have a cumulatively significant environmental impact,” and thus was also
enough, alone, to require the preparation of an EIS. /d.

Here, there are similarities between the forest thinning project in Bark and the
EOW project. In both cases, the Forest Service planned logging projects with potential
cumulatively significant environmental impacts. Just as several small logging projects
together in the Mt. Hood National Forest could result in a significant loss of owl habitat,
the EOW and HR logging projects considered together may result in a significant loss of
FPOG within the Nez Perce - Clearwater National Forest. This possibility is more certain
given the Forest Service’s decision to consider the retention of NIOG as satisfying the
Forest Plan’s FPOG minimums.

Although the Court here did not find the effects of forest thinning to be highly
controversial or uncertain, as in Bark, this does not render the Court’s decision to remand
for preparation of an EIS clearly erroneous. In Bark, the court held that the presence of
substantial questions about whether the action will have a cumulatively significant
environmental impact, standing alone, would support remand for preparation of an EIS.
Id. The Court did the same here, and therefore finds its order is consistent with Bark.

Last, the Forest Service contends that the Court’s findings do not support its order
“because the Court did not hold that any of NEPA’s significance factors were met under
Section 1508.27.” (Dkt. 53 at 2.) The Forest Service implies that an EIS mandate requires
the Court to issue clear findings that trigger a specific NEPA significance factor. The

Court did so here.
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NEPA requires the agency to take a hard look at the environmental consequences
of the proposed project, basing its decision on a consideration of the relevant factors.
When issuing a FONSI, the agency must “provide[] a convincing statement of reasons to
explain why a project’s impacts are insignificant.” In Def. of Animals v. U.S. Dep 't of
Interiors, 751 F.3d 1054, 1068 (9th Cir. 2014). Such relevant factors include the context
and intensity of the project’s possible effects. 40 C.F.R. § 1508.27. The Court must
determine whether the agency has met the hard look requirement and may require an EIS
“when substantial questions are raised as to whether a proposed project ‘may cause a
significant degradation of some human environmental factor.”” Bark, 958 F.3d at 870
(quoting In Def. of Animals, 751 F.3d at 1068). “Significance exists if it is reasonable to
anticipate a cumulatively significant impact on the environment,” and “cannot be avoided
by...breaking [an action] down into small component parts.” /d. (citing 40 C.F.R.§
1508.27(b)(7)). Thus, whereas an agency is required to issue clear findings related to the
NEPA significance factors, a reviewing court may order an EIS upon a finding that the
plaintiff raised a substantial question that a significant environmental impact may occur.

Here, the Court found FOC raised such substantial questions. The Court found it
was reasonable to anticipate cumulatively significant environmental impacts under 40
C.F.R. §1508.27(b)(7). FOC identified, and the Court agreed, that the evidence in the
record raised a substantial question that the cumulative impact of EOW with respect to
the project’s effect on old growth, together with HR, may be significant when considered
in the context of the Forest Plan’s old growth minimums. (Dkt. 48 at 55-58.) The Court’s

decision is consistent with Bark, which similarly found substantial questions regarding
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cumulatively significant environmental impacts and ordered the preparation of an EIS. To
the extent that an EIS was required in Bark, so too, an EIS is required here. Accordingly,
the Court will deny the motion to alter or amend.
ORDER
NOW THEREFORE IT IS HEREBY ORDERED:
Defendants’ Motion to Alter or Amend the Judgment (Dkt. 50), in which

Defendant-Intervenor joined (Dkt. 51), is DENIED.

DATED: January 3, 2023

Honorable Candy W. Dale
United States Magistrate Judge
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